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This article examines the process of drafting treaties between Muslims and non-
Muslims, both theoretically and historically. | demonstrate the process of the consum-
mation of treaties and their importance in Islamic jurisprudence. Treaties formed part
of siyar (foreign relations). This field, a branch of Islamic public law, covers the range
of mutual relations between Muslims and non-Muslims. The aim here is to survey the
work of prominent jurists and scholars from different schools of thought in general
and these jurists’ interpretations of treaties, especially in the classical era, as a guide to
modern scholarship for further research.

1. INTRODUCTION

Modern scholarship in Islamic studies focuses on all aspects of theology, phi-

losophy, and Qur'anic studies yet neglects — with some exceptions - to consider

the

many individual areas of Islamic law and especially the field of siyar. The

works of W. Hallag, D. Powers, S. Jackson, B. Weiss, N. Calder, and many others do
indeed deal with the overall legal aspects of the issue,? while, admittedly, more
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specific studies have been produced by other scholars in this field. Here we may
cite articles such as Shaheen Ali's “Resurrecting Siyar through Fatwas?
(Re)Constructing ‘Islamic International Law’ in a Post-(Iraq) Invasion World,”?
and the work of Elizabeth Shakman Hurd, particularly her monograph The Politics
of Secularism in International Relations,* written with Islamic law in mind. Other
+works include Michael Bonner’s Jihad in Islamic History: Doctrines and Practice,’
Rudolph Peters’ Jihad in Classical and Modern Islam: A Reader,5 Robert Gleave's
Islamic Law Theory and Practice,” Reuven Firestone’s Jihad: The Origin of Holy War
in Islam,® M. ]. Kister’s Society and Religion from Jahiliyya to Islam,® and Uri Rubin’s
The Eye of the Beholder: The Life of Muhammad as Viewed by the Early Muslims.10
Many offer possible reference points for the areas discussed in this article. Where
they and others fall short when dealing with the Islamic law of nations (siyar),
however, is in their concentration on the theoretical underpinnings of Islamic
international law!! rather than the specific aspects of treaty-making in Islamic
jurisprudence.l2 The process of drafting treaties and their legal and juristic inter-
pretation will be examined in the present article from its theoretical and historical
standpoints, as well as in terms of its relevance to the contemporary world.

In this article, I will discuss the views of classical Muslim jurists on the pro-
cess of drafting treaties, incorporating the opinions of prominent jurists and their
disciples. In addressing the literature on this subject [ will pose a number of ques-
tions, such as: What aspects of the earliest treaties between Muslims and non-

3 Journal of Conflict Security Law (2009) 14/1: 115-44.

4+ (Princeton: Princeton University Press, 2008).

5 (Princeton: Princeton University Press, 2008).

6 (Princeton: Princeton Series on the Middle East, 2008).

7 With E. Kermeli, editor of Islamic Law: Theory and Practice (London: I B Tauris, 1997).
8 (New York: Oxford University Press, 1999).

9 (Aldershot: Variorum; Brookfield: Gower Pub. Co., 1990).

10 (Princeton: The Darwin Press, 1995).
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ical Society 3/4 {October 1955): p. 231; Majid Khadduri, The Islamic Law of Nations (Baltimore: The
Johns Hopkins Press, 1966}, 1; Hosny M. Gaber, The Early Islamic State with Special Reference to the
Evolution of the Principle of Islamic International Law, pp. 632-750 (Dissertation, The American Uni-
versity of Washington D.C, June 1962), p. 24; Ja'far Abd al-Salam, Qawd’d al-lldqa.t al-Duwaliyya ff
al-Qaniin al-Duwali wa Shari'd al-Isldmiyya (Cairo: Maktabat al-Salam al-'Alamiyya, 1980), p. 31;
Subhi Mahmassani, The Philosophy of Jurisprudence in Islam, trans. Farhat Ziadeh (Leiden: E. ], Brill,
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pp. 12-16; Labeeb Bsoul, “Historical Progress of Islamic law of Nations/Siyar: Between Memory and
Desire,” The Digest of Middle East Studies, 2/17 (2008): 48-67; Muhammad Hamidullah, The Musiim
Conduct of the State (Lahore: Islamic Research Institute, 1953).

12 See, for example, Labeeb Ahmed Bsoul, “The Concept of Treaty in Islamic Jurisprudence: A Compara-
tive View of Classical Jurists,” Journal of Islam in Asia 7/1 (2010): 55-86.
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Muslims continued to apply in later years? What was the nature of these treaties?
What evidence, procedures, and sources did jurists consult when drafting them?
Much of the information used in this article was obtained from primary sources,
while modern studies and scholarship on Islamic law served for comparison.

Some classical jurists consider the relationship between the Muslim and non-
Muslim communities to be one of natural hostility. Other jurists insist that a peace
treaty concluded with the enemy, whether for expediency or because Muslims
have suffered a setback, is inconsistent with Islam’s ultimate objective. Neverthe-
less, Muslims are encouraged by divine legislation to conclude treaties with non-
Muslims, especially when opportunities arise to avoid tensions, animosity, and
hostility. Explicit Qur'anic verses enjoin Muslims to seek accords with non-
Muslims in order to eliminate conflict. A treaty contains articles that oblige both
parties to respect its letter and spirit. The practice of drafting treaties is modeled
on the example of the Prophet Muhammad, in particular, by the terms of the trea-
ty of Hudaybiya (6/628).

The model Islamic treaty possesses the same legal validity as any contract
and agreement in Islamic law. A contract demands the fulfillment of all precondi-
tions and insists on the same formalities found in other forms of legal undertak-
ing. In the eyes of the law, these obligations and sanctions guarantee a treaty’s
status. Strict adherence to the treaty is ensured, on the Muslim side, by the full
force of Islamic law. Violating any condition is tantamount to violating the law as
set down in the Qur'an and Sunnah. The jurists who are generally in agreement on
this make exceptions only in cases where the non-Muslim party violates a treaty’s
conditions.

In order for a treaty to be valid, it must pass through a process. Prior to the
conclusion of the treaty, the parties must exercise a certain measure of caution
and make careful calculations.

2. NEGOTIATION PROCESS

In this section I will analyze elements of the treaty, such as the preparatory
negotiations, the writing of the draft, its verification or consent, the exchange of
verifications, and the implementation of the agreement. Negotiation, or
murdwadha (to habituate or accustom),!3 is the first step in establishing the

13 Murdwadha means to humor or comply with someone’s moods or willingness to please him and
eventually deal with him in terms of trade or negotiating a contract of any kind. For further detail,
see Abu al-Fatih Nasit al-Din Mutarrizi, al-Mughrib fi al-Tartib al-Mu‘arib, vol. 1 (Aleppo: Maktabat
Usdma ibn Zayd, 1979), p. 353; ‘Ali b. Muhammad Ibn al-Athir, al-Nihdya ff Gharib al-Hadith wa'l-
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grounds on which to conclude a treaty (mu‘dhada). It is at this stage that a will-
ingness to interact and express opinions vis-a-vis the subject of the trea-
ty/mu‘dhada and its conditions is most evident. The final product or treaty can
help the parties reach agreement on all prerequisites, whether the negotiation
takes a long or a short period of time or is easy or hard.

Some jurists devote an entire chapter to negotiation of the safe conduct
(murdwada ‘ald al-amdn). In his al-Siyar al-Kabir, Shaybani (d. 189/804) de-
scribes the case in which a Muslim army conquers the subjects of an enemy terri-
tory (ahl al-harb), leading to an agreement to negotiate a pledge of security/amadn
under certain conditions.* Shaybani also lists the conditions for the temporary
peace agreement (muwdda‘a) preceding the negotiations leading to the Trea-
ty/Sulh of Hudaybiya following the Battle of the Trench (5/627).15

The negotiations undertaken following the Battle of the Trench were con-
ducted carefully. They followed a procedure that included delaying tactics and
carefully avoided any contractual elements that might embed the process or favor
one party over another. The Prophet personally oversaw many issues, such as
awarding privileges and recognition to the Meccans for the sake of peace. In the
long run, the Prophet’s indulgence gave him an advantage. In the case of the Trea-
ty of Hudaybiya, the Prophet’s opponents officially recognized him as the leader of
the Muslim community. This eased the way for Muslims to preach the message of
Islam without the interruptions and persecution that had hindered them before.16

Shaybani indicates that when a treaty is negotiated, the Muslim leader must
anticipate what compromises may be offered. That is to say, the Muslim leader
must demand more in order to obtain less than what he expects to receive.l? The
writer of the treaty (mu‘dGhada) should begin by identifying the most important
demands made by the other party that may be subject to negotiation. This is be-
cause it is much easier to lift a condition during negotiations than to add some-
thing after the treaty has been completed. If the subjects of enemy territory (ahl
al-harb) are not prepared to accept any but the most extreme conditions, the
writer should be aware of this. If they readily accept the conditions offered, the

Athdr, vol. 2 (Cairo: al-Matba’a al-Khyriyyah, 1904), p. 276; Abu al-Fadl Ibn Manzar, Lisdn al-‘Ara,
vol. 7 (Beirut: Dér al-Sadir, 1992), p. 164; Muhammad b. ‘Abd al-Béqi b. Y{isuf Zarqani, Sharh al-
Zdrqdni ‘ala al-Muwattd', vol. 3 (Beirut: Dar al-Ma'rifa, 1977), p. 282.

14 Abil Bakr Muhammad b. Ahmad Sarakhsi, Sharh al-Siyar al-Kabir, vol. 2 (Cairo: Matba'a Sharikat al-
‘I'lanat al-Shargiyya, 1971), pp. 461-63.

15 [bid., vol. 5, pp. 1780-1881.

16 Najib Armazani, al-Shar’ al-Duwali fi al-Islam (Damascus: Matba'at ibn Zayd(in, 1930), p. 146; Ja'far
‘Abd al-Salam. Qawd‘id al-‘Aldgat al-Duwaliyya, pp. 386-88.

17 Ahmad Abi al-Wafa, al-Mu‘dhaddt al-Duwaliyya fi al-Shari'a al-Isldmiyya (Cairo: Dar al-Nahdah al-
‘Arabiyyah, 1990), p. 29.
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Muslims can drop whatever conditions they wish.1®8 The negotiation process is
based on the model of the Prophet’s behavior during the talks leading to the Trea-
ty of Hudaybiya, the negotiations following the Battle of the Trench, and the dis-
cussions that took place between the Prophet and ‘Uyayna ibn Hisn al-Fazari (d.
23/644), who demanded the entirety of the produce of Medina for the year 9/630.
The Prophet negotiated a reduction of that demand by offering only one-third.
Eventually, al-Fazari agreed to accept half of the produce.'®

2.1 Writing and Editing a Treaty/Mu‘dhada

The writing of a treaty is not, strictly speaking, subject to the conditions for
making a valid contract in Islamic law, nor is it obligatory; but the treaty is a valu-
able attestation, reference, evidence, and assertion of the terms of a dispute in
which two or more parties are involved.20 It is, however, true that many of the
rules affecting contracts also apply in the case of treaties, as will be seen below.

Shaybani emphasizes that it is important to put the treaty and all of its condi-
tions in writing. Should Muslims conclude a treaty with non-Muslims for a fixed
time, they should put it in writing since some conditions of the contract may be
subject to extension or renewal.?! The recording of conditions for a fixed-term
treaty is ordained by Q. 2:282, which begins:

0 you who believe! When you contract a debt for a fixed period, write it down.

Putting a treaty into writing is acknowledged to be useful, especially in view of the
fallibility of memory. The verse continues:

You should not become weary to write it (your contract), whether it be small or big, for
a fixed term, that is more just with Allah; more solid as evidence, and more convenient

18 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1798.

19 [bn Sa'd, Muhammad ibn Sa'd, Tabagdt al-Kubrd, vol. 2 (Beirut: Dar S{adir, 1958), p. 73; Ibn Ishag,
Muhammad b. Ishdq b. Yasar al-Muttalibi, Sirat Ibn Ishdq al-Mubtada’ wal-Mab’ath wal-Maghdzi, vol.
2 (Morocco: Ma'had al-Dira.sat wal-Abhath lil-Ta'rib, 1976), p. 223; Ab{i Yisuf Ya'qlb b. Ibrahim b.
Habib al-Ansari, Khardj (Medina: al-Matba‘ah al-Salafiyyah, 1972), p. 225; Abi ‘Ubayd, al-Qasim b.
Sallam, Amwdl (Doha: al-Shaykh ‘Abdallah al-Ansiri, 1987), pp. 189-90; Abu ‘Abdalah Muhammad
Wiqidi, Maghdzi, vol. 2 (London: Oxford University Press, 1966), pp. 477-78; Muhammad ibn Hasan
Shaybani, al-Siyar al-Kabir, vol. 5 (Cairo: Mat}ba'a Sharikat al-'lanét al-Shargiyya, 1971), pp. 1693-
94.

20 Ab{i Bakr Ahmad b. ‘All al-Razi Jassas, Ahkdm al-Qur'dn, vol. 1 (Cairo: Dar al-Fikr, 1980), p. 484.

21 The ‘aqd or contract that is conditioned by a time period includes leasing, where the gain of benefits
is established throughout the length of the time period and the process of implementation is subject
to continuity, renewal or rotation. See Muhammad Yiisuf Miisd, al-Amwdl wa-Nazariyat al-'Aqd (Bei-
rut: Dar al-Kitab al-‘Arabi, 1952), p. 485; Badr al-Din Muhammad Zarkashi, al-Manthir fi al-Qawd'id,
vol. 1 (Kuwait: Wizarat al-Awgaf wal-Shu'lin al-Islamiyyah, 1981), p. 240; Suyiiti, Jalal al-Din ‘Abd al-
Rahmaén b. Abd Bakr, al-Ashbdh wa al-Nazd'ir (Cairo: Matba'at Mustafa al-Halib{, 1958), pp. 282-83.
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to prevent doubts among yourselves, save when it is a present trade which you carry
out on the spot among yourselves, then there is no sin on you if you do not write.

This verse implies that any contract that is subject to extension or renewal
must be put in writing.22

Sarakhsi (d. 483/109) indicates that the Prophet instructed Muslims to con-
duct their affairs with one another and with non-Muslims in writing, since there is
an advantage to having the terms set down in writing. This is beneficial because
the written document provides a record of the dispute, should any misunder-
standing or conflict arise. The document will be particularly useful in any attempt
to judge or arbitrate between parties. It ensures justice for all and protects against
infractions of the agreement, whatever its nature, since some may not understand
the legal causes that can nullify a contract. By spelling out the rights and obliga-
tions that each side must honor and fulfill, e.g., in the case of sudden death, writ-
ten documents help to allay fears.??

The majority of jurists agree on the importance of writing down a treaty. Na-
wawi (d. 676/1277-8) explains that it is obligatory for the imam, at the time of
concluding a contract of truce (‘aqd al-hudna), to write it down and to have it wit-
nessed so that his successor will understand what the contract requires of him.24

It is not obligatory for the treaty to be written in any particular language. Safe
conduct is valid no matter what language it is expressed in, but Muslims have tra-
ditionally preferred Arabic as a vehicle for addressing people or dealing with mat-
ters of mutual concern, because it enjoys high prestige.?5 Usually, the first draft of
a treaty would be written in Arabic. If a non-Muslim party spoke another lan-
guage, the treaty would be translated into the language of the latter and certified
by a notary public (kdtib ‘adl).26 If Muslims granted non-Muslims who were ahl al-
harb (subjects of enemy territory) safe conduct, they were automatically protect-
ed (dhimmis), whatever language they spoke - Arabic, Persian, Greek, or Coptic.?’

22 Shaybani, al-Siyar al-Kabir, vol. 5, p. 1780.

33 Sarakhsi, Mabsit, vol. 30, pp. 167-68.

24 Abu Zakariyya Muhyi al-Din Nawawi, Rawdat al-Talibin, vol. 10 (Damscus: al-Maktab al-Islami,
1984), p. 337; Muhammad ibn Idris Shafi'i, Umm, vol. 4 (Cairo: Matba'at al-Sha'b, 1903), pp. 103-04,
118; Abdi Muhammad Muwaffaq al-Din Ibn Qudama, al-Mughni, vol. 10 (Beirut: Dar al-Fikr, 1983),
pp. 610-11.

25 Ahmad b. ‘Abd al-Saldm ‘Abd al-Halim b. Ibn Taymiyya, Majmi’ Fatdwa Ibn Taymiyya, vol. 29 (Ribat:
Maktabat al-Ma'arif, 1979), p. 12; Ibn Qayyim al-Jawziyya, Aldém al-Muwaqqi‘in, vol. 2 (Beirut: Dar al-
Sa'idah, 1954), p. 4; Muhammad b. Ahmad al-Minh3j al-Asyati, Jawdhir al-'Ugid wa-Mu'in al-Qudat
wa'l-Muwaqqi‘in wa'l-Shuhid vol. 1 (Cairo: Matba'at al-Sunni al-Muhamadiyya, 1954), p. 12.

26 Najib Armazani, al-Shar’ al-Duwali fi al-Islam, p. 148.

21 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 1, pp. 283-84; Aba Yisuf, Khardj, pp. 222-23.
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Care in writing the treaty and its editing has a significant impact on its out-
come and implementation. Shafil (d. 204/820) emphasizes that the precise for-
mulation of a document is as important as its content.28 The importance of careful
writing is reflected in the notaries’ concern to prevent any misunderstanding on
the part of either party. This too is based on Q. 2:282:

Let a scribe write it down in justice between you. Let not the scribes refuse to write as

Allah has taught him, so let him write. Let him who incurs the liability dictate, and he

must fear Allah, his Lord, and diminish not anything of what he owes. But if the debtor

is poor, or weak, or is unable himself to dictate then let his guardian dictate in justice

and he must fear Allah his Lord and diminish not anything that he owes.

The scribe should write down the terms of the treaty in a manner that will not
cause injustice to anyone.?? Al-Jassas (d. 370/980) emphasizes that the purpose of
putting the treaty correctly in writing is to avoid any misinterpretation or miscon-
ception: justice is achieved when all of the conditions are listed and applied ac-
cording to Islamic law (shari‘a). Furthermore, the treaty must be written in a lan-
guage that expresses all the obligations and rights in a way that is understandable
to both parties. The language of the treaty should be precise so as to prevent ju-
rists from questioning its content. Furthermore, the writer or the scribe should be
trustworthy and learned and must write down faithfully all of the conditions
clearly and soundly. If the scribe leaves out any condition, the treaty is void.3? The
treaty should include all of the conditions and their clarifications as discussed and
negotiated and agreed to by the parties.3!

The treaty must also include a specification of its period of application, i.e,, its
starting and end dates. According to Shaybani, the dates should specify at least
year and month - the starting date by month and then year, and the end date by
month, followed by the year.32 The dates must follow the Hijri/Muslim calendar,
which begins with the year of the Prophet’s migration to Medina and whose first
month is Muharram.33 The date of the treaty is to be recorded at the bottom of the
document. The signatures of witnesses furthermore guarantee that the provisions

28 Shafi'l, Umm, 4: 118-19; al-Asyati. Jawdhir al-'Ugid, vol. 1, p. 12; for modern scholars who emphasize
the accuracy of putting mu‘dhada in writing, see Mahmiid Shaltiit, al-Islam ‘Aqida wa Shari'a (Beirut:
Dér al-Shuriiq, 1980), p. 457; Wahbi al-Zuhayli, al-'Aldqdt al-Duwaliyya fi al-Isldm (Beirut: Dar al-
Fikr, 1984), pp. 141-42; Ahmad Abt al-Wafa, al-Mu‘dhaddt al-Duwaliyya, pp. 39-41.

29 Shaybani, al-Siyar al-Kabir, vol. 5, pp. 1781, 1785.
30 Jassas, Ahkdm al-Qur’an, vol. 1, p. 484.
3t Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1782-83, 1798.

32 [bid., vol. 5, p. 1784; Abii Ja'far Muhammad ibn Jarir Tabari, Tdrikh al-Umam wa al-Muldki, vol. 2
(Beirut: Dar al-Ma‘arif, 1979), pp. 389-92; Abu al-‘Abbas Ahmad b. ‘Ali Qalqashandi, Subh al-A’shd,
vol. 6 (Beirut: Dar al-Kutub al-‘ilmiyya, 1987), pp. 240-42.

3 Ibid.
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| are known to all of the parties. This helps to avoid any dispute regarding the dura-
tion of the treaty.34

The treaty must also specify: (1) the name of the imam or caliph who was re-
sponsible for the conclusion of treaty or truce (mu‘dhada, muwdda‘a, or hudna);
(2) the individuals with whom he is associated; and (3) any others accompanying
him.35 At Hudaybiya, the Prophet appointed ‘All to compose the treaty “in the
Name of God the Merciful” and His Prophet Muhammad b. ‘Abdullah. But when the
Meccan representative, Suhayl ibn ‘Amr, objected to the designation of
Muhammad as prophet, the Prophet ordered ‘Alf to rewrite the agreement with-
out his title of Prophet. Then he wrote the year and the month in which the
agreement would come into effect, specifying that each party had to fulfill its obli-
gations and honor its commitments.36 He also listed the names of the witnesses:
Abl Bakr, ‘Umar b. al-Khattib, ‘Abd al-Rahmén b. ‘Awf, ‘Abd Alldh b. Suhayl b.
‘Amr, Sa‘d b. Abf Waqqgas, Muhammad b. Maslama, and Mukraz b. Hafs to witness
the agreement.3” The Prophet followed the same procedure in his treaty with the
people of Najrén.38

2.2 Verification or Endorsement and the Exchange of Copies

In the final stage of the treaty process, each party is expected to endorse the
content of the treaty, rendering it binding. Once this endorsement is final, neither
party may back out of the treaty.3® The imam and his deputy are in charge of the
process of exchanging the final copies.®® When the Treaty of Hudaybiya was
drawn up, the Prophet ordered two copies to be made, one for himself and the
other for the people of Mecca.#! This was common practice, because each party

3% Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1782-84. .
3 Abi Bakr Muhammad Sarakhsi, Mabsiit, vol. 30 (Beirut: Dar al-Ma'arif, 1906), pp. 168-79.
% Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1783, 1798; and idem, Mabsiit, vol. 10, p. 8.

3 lbn Sa‘d, Tabagdt al-Kubra, vol. 2, p. 97; 'Ali Taqi al-Din Ahmad b. Maqrizi, Imt@’ al-Asmd’, vol. 1 (Do-
ha: al-Shu'in al-Diniyyah, 1981), p. 298.

3 Kamal al-Din Muhammad Ibn Humém, Fath al-Qadir, vol. 5 (Beirut: Dar lhya' al-Turéth al-'Arabi,
1986) p. 296; Muhammad Hamidalldh, Majmi‘at al-Wathd'iq al-Siydsiyya (Beirut: Dir al-Irshad,
1969), p. 75.

39 Al-Waf3, al-Mu‘Ghaddt al-Duwaliyya, p. 44.
40 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 2180.

1 Ibn Sa'd explains that "Ali wrote one copy for the Prophet and the other for Suhayl b. ‘Amr. See
Tabagqat al-Kubrd, vol. 2, p. 97; Maqrizi, Imtd’ al-Asmd’, vol. 1, p. 298,
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had to have its own copy to prevent misunderstandings.*? The exchange of trea-
ties became common practice, and each party received its own copy.*3

The implementation of a treaty is binding in Islamic law. Each party is held
responsible by the other for enforcing and honoring every condition or article.
Once the treaty (mu‘dhada) becomes binding, no violation is tolerated. If either
party breaks a condition, the treaty is automatically void. If there are any hostili-
ties just prior to the conclusion of the treaty, the treaty’s implementation may be
delayed unless an explanation or compensation is made for a violation by the of-
fending party.#*

2.3 Reservation (Tahaffuz)

A reservation (tahaffuz) is a precautionary measure taken while negotiations
on the treaty (mu'dhada) are in progress, designed to prevent any disadvantage
accruing to one of the parties. Jurists usually deal with the issue of reservation in
their chapter on the conditions of the contract, as in the case of the contract of
protection (“aqd al-dhimma),*s where the concept of reservation is applied to con-
ditions under debate (shurit al-ja‘liyya), i.e., negotiated conditions.*¢ The subjects
discussed are the legally valid conditions that determine what is acceptable in a
treaty and what is not. In the Siyar al-Kabir,*” Shaybani outlines the conditions
that may be included in a treaty and the responsibility to fulfill these obligations,
as well as those conditions that are not appropriate for a covenant, treaty, or con-
tract (‘aqd al-mu‘dhada) as imposed by the participants. This is quite similar to
the concept of reservation in modern international law.48

42 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1780-81.
43 Najib Armazéni, al-Shar* al-Duwali fi al-Islam, p. 148.

# Sarakhsi, Mabsiit, vol. 13, p. 25; and idem, Usdl al-Sarakhsi, vol. 2, p. 310; Ab{i Himid Muhammad ibn
Muhammad al-Tisi Ghazali, al-Mustasfd min ‘llm al-Usil, vol. 1 (Cairo: al-Matba'a al-Amiriyya, 1906),
pp. 93-94; Abil Ishdq Ibrahim Shatibi, Muwdfaqdt fi Usil al-Ahkdm, vol. 1 (Cairo: Matba‘at Muham-
mad ‘Ali Subayh, 1970), p. 143; Bukhari, Kashshdf al-Asrér, vol. 4, p. 171.

45 |bn Manzir, Lisdn al-'Arab, vol. 7, p. 441; Abu al-Qassim Jaruallah Zamakhshari, Asds al-Baldgha, vol.
1 (Beirut: Dar Sadir, 1965), p. 184.

4 Ahmed Ibn Fidris al-Qazwini, Mu‘jam Maqdyis al-Lugha, vol. 3 (Cairo: Maktabat al-Khéanjl, 1981), p.
260; Ayyilb b. Miisd al-Husayni Kaffawi, Kulliyyat, vol. 3 (Cairo: Dar al-Kitab al-Islami, 1992), p. 64;
al-Sayyid ‘Ali b. Muhammad b. ‘Ali al-Sharif Jurjani, Ta'rifat (Beirut: Dar al-Kitdb al-‘Arabf, 1984), p.
166; ‘Ald’ al-Din Abli Bakr Muhammad Samarqandi, Mizdn al-Usil (Doha: Matabi’ al-Doha, 1983), pp.
616-17.

+  Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1780.

48 ‘Abd al-Ghani Mahmild, al-Tahaffuz ‘ald al-Mu'dhaddt al-Duwaliyya, (Cairo: Dar al-Nahda al-
‘Arabiyya, 1988), p. 17; Muhammad Tal‘at Ghunaymi, Qdnin al-Saldm fi al-Isldm (Alexandria: Mans-
ha'at al-Ma‘arif, 1988), pp. 522, 526, and 530; idem, Ahkam al-Mu‘dhadat fi al-Shari‘a al-Islamiyya
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A term or condition (shart) imposed in a contract may be valid (sahih), voida-
ble (fésid), or void (bdtil). According to Abli Yiisuf (d. 182/798) and Shaybani,
valid conditions are those essential to making a contract certain and that contrib-
ute to its viability. As long as these conditions are in conformity with the treaty,
they are valid. Void conditions are those not connected or related to the contract
(‘aqd), and that are not anticipated by either party. Such a condition might benefit
one party but harm the other. If such a condition is included in a contract of com-
pensation, it renders the contract void; if it is part of a contract that does not deal
with compensation, the contract may still be valid despite the condition itself be-
ing void. A condition that is voidable (fdsid) is one that is neither required nor
necessary for the final shape of the contract and which entails no benefit to either
party. For example, if someone sells a camel and imposes a condition upon the
buyer not to use it, this condition is voidable, but it has no effect on the contract as
a whole or its validity.*?

The jurists of the various schools disagreed regarding the authority of impos-
ing conditions on the contract in terms of its validity or voidable conditions. The
Hanballs were more tolerant and rational in their approach, while the Zahiris
were the strictest and most firmly opposed to placing conditions in contracts.5?

According to Shaybani, if a temporary peace agreement (muwdda’a) happens
to incorporate any irregular conditions,5! these will not have any effect on the

(Alexandria: Mansha'at al-Ma'arif, 1977), pp. 109, 111-12; Ahmad Abd al-Wafa, al-Mu‘dhaddt al-
Duwaliyya, p. 89; ‘Abd al-Ghani Mahmid, al-Tahaffuz ‘aléd al-Mu'dhadat, pp. 136-39.

49 Sarakhsi, Mabsiit, vol. 13, p. 13; lbn Humam, Fath al-Qadir, vol. 5, pp. 215-16; Zayla'i, Tabyin al-
Haqd'iq, vol. 4, pp. 57-59, 131-34; Hdshiyat Ibn ‘Abidin, vol. 5, pp. 84-88; Ibn Qadi Samawina, Jami” al-
Fusilayn, vol. 2 (Cairo: al-Matba'a al-Azhariyya, 1882), p. 4; Ibn Nujaym, al-Bahr al-Réd’iq, vol. 6 (Bei-
rut: Dar al-Ma'arif, 1893), p. 194; al-Fatdwa al-Hindiyya, p. 396.

50 See the opinions of the school given in the following: Ibn Shashm, ‘Iqd al-Jawdir al-Thamina, vol. 2, p.
422; Muhammad ibn Ahmad Ibn Rushd, Biddyat al-Mujtahid wa Nihdyat al-Muqtasid, vol. 2 (Beirut:
Dar al-Ma'arif, 1986), pp. 116-64; Muhammad ibn Ahmad ibn ‘Arafi Dasiiqi, Hdshiyat al-Dasdqi ‘ald
al-Sharh al-Kabir, vol. 3 (Cairo: Matba'at 'Issa al-Halibi, 1800), p. 65; (Maliki school) Manjiir, Sharh
al-Manhaj al-Muntakhab il Qawd'id al-Madhhab, p. 313; (Shafi'l school) Nawawi, al-Majmi’ Sharh
al-Muhadhdhab, vol. 9, pp. 404-20; idem, Rawdat al-Télibin, vol. 3, pp. 403-10; Ibn Qudama, Mughni
al-Muhtdj, vol. 2, pp. 33-36; (Hanbali school) al-Mughni and Sharh al-Kabir, vol. 4, pp. 309-12, vol. 10,
pp- 517-19; Mansiir b. Yiinis Bahiiti, Kashshdf al-Qind’, vol. 3 (Mecca: Matba'at al-Hukdmiyya, 1974),
pp. 177-84; (Zahiri school) Abt Muhammad ‘Ali b. Ahmad Ibn Hazm, al-Muhalld, vol. 8 (Beirut: Dar
al-Turdth, 1972), pp. 412-20; (modern scholars) Muhammad Ab( Zahra, al-Milkiya wa Nazariyyat al-
‘Aqd (Beirut: Dar al-Fikr, 1977), pp. 272-83; Muhammad Yisuf Misa, al-Amwdl wa-Nazariyyat al-
‘Aqd (Beirut: Dar al-Kitab al-'Arabi, 1952), pp. 410-33; Hasan al-Shadhili, Nadariyat al-Shart f7 al-
Figh al-Isldmi (Cairo: Dar al-Itihad al-'Arabi, n.d.), p. 177.

51 An example of thatis Article 5 of the Hudaybiyya, which reads:

And whereas whoever comes to Muhammad from the Quraysh without the permission of his guardi-
an, he (i.e. the Prophet) will hand him over to them; and whoever comes to the Quraysh from
amongst those who are with Muhammad, they will not hand him over to him.
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validity of the treaty. Similarly, Shafi‘? jurists holds that an agreement that does
not deal with financial matters from the point of view of the participants is treated
as ‘aqd al-hudna (a contract of cessation or truce), as long as both parties agree to
honor the principles they have agreed upon.52 Should the contract come under the
heading of ‘aqd al-mu‘Gwada (compensation contract), it may be affected by any
irregular condition, possibly leading to its termination.5® The bottom line is that
conditions must be directly related to the contract/treaty in order for them to be
effective.5* If an irregular condition is proposed prior to the conclusion of the con-
tract, but the contract is nevertheless established, the validity of the contract will
not be affected.55

Valid conditions must be honored and fulfilled by all the participants. For ex-
ample, a Muslim who offers safe conduct to a person from the abode of the enemy
(harbi) upon his entrance into the abode of Islam (ddr al-Isldm) can expect that
the same offer be extended to a Muslim upon his entrance into the abode of the
enemy (dar al-harb).5¢ If this condition was agreed upon by the parties prior to
the conclusion of the contract, it must be honored and fulfilled. Similarly, if the
signatories agree to release the prisoners of both parties, they must respect this
condition and release them. But if one party requests the release of its prisoners
and proposes keeping the prisoners of the other party, the condition would not be
valid. The condition must be reciprocal in order to make the treaty effective and
sound.5?

For further details see Ibn Qudama, al-Mughni, vol. 10, pp. 522; Ion Humam, Fath al-Qadir, vol. 5, p.
466; al-Ramli. Nihdyat al-Muhtdj, vol. 8, p. 102; Ibn Hajar al-'Asqalani, al-Isdbd fi Tamyiz al-Sahéaba,
vol. 1 (Cairo: Maktabat al-Nahdha, 1983), p. 94; Waqidi, al-Maghdzi, vol. 2, pp. 61-112; Ibn Sa’,
Tabagqdt, vol.2, p. 95; Ibn Hishdm, Sira, vol. 3, p. 332.

52 Zarkashi, al-Manthir fi al-'Ugiid, vol. 2 (Kuwait: Waizarat al-Awqaf wal-Shu'lin al-Islimiyya, 1981),
p. 402.

53 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 2, pp. 584-85.

5% Jassés, Ahkam al-Qur'dn, vol. 3 (Cairo: Dar al-Fikr, 1980), p. 214.

s5 1bn Qadi Simdwna, Jami* al-Fusilayn, vol. 2, pp. 221-22; Hashiyat Ibn ‘Abidin, vol. 5, p. 84; Nawawi, al-
Majmil’, vol. 9 (Beirut: Dar al-Fikr, 1975), p. 18; and idem, Rawdat al-Talibin, vol. 10 (Damascus: al-
Maktab al-Islami, 1984), pp. 410-11; Bahdti, Kashshdf al-Qind’, vol. 3, p. 177; Ibn Miflih al-Maqdisi,
al-Furit’, vol. 4 (Beirut: Dar ‘Aalam al-Kutub, 1981), p. 56.

6 Shaybani, al-Siyar al-Kabir, vol. 5, p. 1790.

57 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1690
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3. THE EFFECTS OF TREATIES (ATHAR AL-MU‘AHADAT)™®

The effects of treaties on their signatories, in terms of their having to honor
and fulfill their obligations toward one another, may be divided into two catego-
ries:

The fulfillment and honoring of a contractual obligation and precautions
against treachery;

The principle of honoring and fulfilling a contractual obligation (“ahd) is de-
rived from Q. 5:1, which commands Muslims to honor their covenants: “0 you who
believe! Fulfill [your] obligations.”

The term “obligation” here applies, among other things, to the contract and
what has been agreed upon in the contract. This obviously involves all types of
contracts, such as partnership, sale, purchase, or lease, as well as pacts of protec-
tion (‘aqd al-dhimma) and pledges of security (al-amdn).6®
In addition to the precise obligations imposed by the treaty, Q. 9:4 insists that the
contractual obligation be respected to the fullest and warns of the consequence of
any violation of this principle:

Except those of the polytheists or idolaters (mushrikiin) with whom you have a treaty,

who have not subsequently failed you in ought, nor have supported anyone against
you. So fulfill their treaty to them to the end of their term. Surely God loves the pious.

Despite the hardships endured by the first Muslims, the Qur’an urges believ-
ers to obey its commandments with regard to fulfilling contractual obligations, as
we have seen in Q. 16:91-92 and Q. 17:34.61 These verses equate fulfilling contrac-
tual obligations with the spirit and principles of how to conduct oneself correctly
in society and in the world, and in matters relating to trade and business transac-
tions. The Qur'anic verses include explicit commands, reports on ideal behavior,
and warnings about the consequences of failing to fulfill such obligations. Indeed,

S0 Athdr is the plural of athar, which means “effect” or “influence.” It refers to something that affects
the mu‘dhada and its soundness. See Jurjani. Ta'rifat, p. 23; Tahdnawi, Kashshaf Istldhat al-Funin,
vol. 1 (Beirut: Dar Sadr, 1962), p.-95; Réaghib al-Isfahani, Gharib al-Qur'dn (Cairo: Matba'at MusTafa.
Al-Halibi, 1961), p. 9.

59 The term used for fulfillment is usually wafd’, which means “to honor fully what has been agreed up-
on, without any violations.” See Tabari, Tafsir, vol. 9, p. 455; Raghib al-Isfahani, al-Mufradat fi Gharib
al-Qur'dn, p. 528; Fayriizabadi, Basd'ir Dhawi al-Tamyiz (Cairo: Matba‘at al-Nahda, 1984), vol. 5, pp.
244-45,

@ Jassas, Ahkdm al-Qur'dn, vol. 2, pp. 293-94; Ibn Jarir Tabari, Gdmi' al-Bayan’an Ta'wil ay al-Qur'dn,
vol. 9 (Beirut: Dar al-Ma'arif, 1980), pp. 449-54; Abu ‘Abdallah Muhammad b. Ahmad Qurtubi, al-
Jami® li-Ahkdém al-Qur'én, Tafsir al-Qurtubi, vol. 10 (Beirut: Dér al-Kitdb al-‘Arabi, 1997), p. 169;
Mubhyi al-Sunna Abu Muhammad al-Hysayn b. Mas‘id Baghawi, M‘dlim al-Tanzil, vol. 3 (Riyidh: Dar
Tibah, 1993), pp. 5-6; Ibn Kathir, Tafsir Ibn Kathir, vol. 3, p. 4.

81 See also Jassds, Ahkdm al-Qur’dn, vol. 2, p. 190.
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these verses characterize those who fulfill a contractual obligation as ideal believ-
ers.62 '

The Qur'an also warns Muslims against betraying, breaking, or violating con-
tracts, breaches of trust and lack of observance. Q. 8:55-57 reads:
Verily, the worst of moving (living) creatures before God are those who disbelieve, so
they shall not believe. They are those with whom you made covenant every time and
they do not fear God. So if you gain mastery over them in war, punish them severely in
order to disperse those who are behind them, so that they may learn a lesson.
Other verses refer to the consequences of violating a contractual obligation:
Is it not (the case) that every time they make covenant, some party among them throw
it aside? Nay! The truth is most of them believe not. (Q. 2:100)
But if they violate their oaths after their covenant, and attack your religion with disap-
proval and criticism then fight (you) the leaders of disbelief (chief of Quraysh-pagans
of Mecca) - for surely their oaths are nothing to them - so that they may stop (evil ac-
tion). Will you not fight a people who have violated their oaths and intended to expel
the Messenger, while they did attack you first? Do you fear them? God has more right
that you should fear Him, if you are believers. (Q. 9:12-13)

The Prophet himself adopted a broader perspective in terms of the obligation
to fulfill contractual obligations and the prohibition of betrayal and violation of
the same. Many traditions (hadiths) deal specifically with the duty to fulfill a con-
tractual obligation.6? In one of these traditions, narrated by Ab{i Hurayra, the
Prophet is reported to have said: “Carry out the conviction with respect to those
who trusted you, even if they betray you."64

Muslims should not demand anything from non-Muslims above and beyond
what they agree to have included in a covenant of peace (‘agd al-sulh). Both Mus-
lims and non-Muslims are required to fulfill and obey contractual obligations. If
one party violates its obligation, this is an act of treachery, which is expressly pro-
hibited by the Qur'dn and the Prophet’s teaching.65

Aba Yisuf (d. 182/798) reports that when Abd ‘Ubayda b. ai—larrah (d.
18/639) concluded a truce with the people of Syria, each party imposed condi-
tions on the other. One of these conditions was that the Syrian Christians be al-

62 Nasir Sulayman al-‘Umar, al-‘Ahd wa'l-Mithdq ff al-Qur'dn al-Karim (Riyadh: Dar al-‘Asimah, 1992), p.
153; Sayyid Qutb, Fi Zildl al-Qur'dn, vol. 4 (Beirut: Dér al-Shuriig, 1967), pp. 2190-93.

8 See, for example, Ibn al-Athir, Jami’ al-Usdl, vol. 2, pp. 647-56 and vol. 8,pp. 458-59; al-Mundhiri, al-
Targhib wa’ I-Tarhib, vol. 4 (Beirut: Dar al-Kutub al-'llmiyya, 1986), pp. 3-13; Baghawi, Masdbih al-
Sunna, vol. 3 (Beirut: Dar al-Ma'arif, 1986), pp. 92-94.

& [Ibid.

85 Shawkani, Nay! al-Awtdr, vol. 8 (Cairo: Matba'at Mustafa al-Halibi, 1971), p. 69; 1bn ‘Abd al-Barr, al-
Tamhid, vol. 2 (Morocco: Wizdrit al-Awqgaf, 1967), p. 124
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lowed to celebrate a feast with their crosses displayed in the street on one day of
the year. This condition was honored. The Muslim fulfillment of this contractual
obligation and the respect they gained from the non-Muslim subjects of the abode
of Islam (ahl al-dhimma) in the long run, in the form of assistance to Muslims as
interpreters, educators, and physicians, especially during their long conflict with
Byzantium, showed the practical value of this faithfulness.66

Muslim jurists emphasize the nobility of fulfilling contractual obligations and
the importance of avoiding treachery. Shaybani insists that Muslims are obligated
to fulfill every contractual obligation (‘ahd) or covenant (mithdq) with non-
Muslims in all situations. Should there be a contractual obligation between Mus-
lims and non-Muslims, the Muslims should honor it to the fullest, as long as it is in
effect.67 Q. 8:72 states:

But if they seek your help in religion, it is your duty to help them except against a peo-

ple with whom you have a treaty of mutual alliance, and Allah is the Seer of what you

do.

A Muslim must fulfill all of the conditions imposed in a contract. For example,
if a treaty with a people in the abode of the enemy (ahl al-harb) stipulates that
Muslims not drink from their river, the Muslims must respect this condition.68
Shaybani also holds that if the non-Muslim parties to an agreement stipulate that
Muslims not eat from their crops or that they not to have access to their fodder,
the Muslims are, by extension, prohibited from burning or ruining the non-
Muslims’ cultivated land. Similarly, if they stipulate that Muslims not take prison-
ers from them, Muslims should neither violate that condition nor kill any non-
Muslims, since killing people is a more grievous act than taking prisoners.&?

The consensus of jurists is that all of the conditions imposed within the treaty
must be fulfilled so long as it is in force.” Ibn Hazm (d. 456/1064) indicates that

66 Ya'qiib b. Ibrahim AbQl Yasuf, Khardj (Medina: al-Matba‘ah al-Salafiyyah, 1972), pp. 149-51; Ahmad
ibn Yahya Balddhuri, Futih al-Bulddn, vol. 1 (Beirut: Dar al-Kutub al-‘llmiyyah, 1977), p. 162;
Muhammad Hamidalldh, Majmi‘at al-Wathd'iq al-Siydsiyya, p. 470; Muhammad Rashid Rida. Tafsir
al-Mandr, vol. 10 (Cairo: Maktabat al-Qahira, 1953), p. 349; Thomas Arnold, Preaching of Islam (Cai-
ro: Maktabat al-Nahda al-Islamiyya, 1970), p. 73.

67 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 4, p. 1667; Jassas, Ahkdm al-Qur'an, vol. 3, pp. 75-76; Ibn "Arabi,
Abt Bakr Muhammad b. ‘Abdallah ibn ‘Arabi al-Ishbili, Ahkdm al-Qur'dn, vol. 2 (Cairo: Matba'at ‘Isa
al-Halibi, 1974), p. 875; Tabari, Tafsir al-Tabari, vol. 14, pp. 82-83; Muhammad ibn Muhammad al-
‘Amadi Abi Su'lid, Tafsir Abit Su'fd: Irshid al-‘Aql al-Salim eld Mazdyd al-Qur'dn al-Karim, vol. 2 (Bei-
rut: Dar Thya’ al-Turéth al-'Arabi, 1960), p. 377.

68 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 1, p. 299; al-Fatawa al-Hindiyya, vol. 2, p. 303.

% Sarakhsi, Sharh al-Siyar al-Kabir, vol. 1, pp. 302-04; vol. 2, pp. 499, 582-83, vol. 4, pp. 1520-21, and
vol. 5, pp. 1856-58; al-Fatdwid al-Hindiyya, vol. 2, p. 203.

70 Jalal al-Din ‘Abdulldh lbn Shash, ‘Iqd al-fawdhir al-Thamina, vol. 1 (Beirut: Dar al-Gharb al-1slami,
1994), p. 498; Muhammad ibn Ahmad b. 'Arafa Dasiiqi, al-Dastqf ‘ala Sharh al-Kabir, vol. 2 (Cairo:
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jurists were in agreement on the fulfillment of contractual obligations that respect
what the Qur'an defines as obligatory. They also agreed that it is incumbent upon
Muslims to fulfill the conditions of the treaty and to respect them as long as they
are in effect.” :

3.1 Basic Protection of the Rights of the Mu‘Ghidiin (Parties to a
Covenant)

One of the duties of the imam is to provide protection and safety to non-
Muslims and to prevent any injustice from being inflicted upon them so long as
they reside within the abode of Islam (ddr al-Isldm). The imam should protect
them from oppression in the same way that protection is provided for the non-
Muslim subjects (ahl al-dhimma) of the abode of Islam.72

The signatory of a treaty (mu‘dhada) is automatically granted an amdn
(pledge of security), i.e., protection of the wealth, family members, and personal
well-being of the musta’min (person who enjoys a temporary pledge of security),
as well as protection of his spiritual practices and sacred places.” If a Muslim kills
a musta’min, the Muslim must pay blood money. This is explicitly indicated by Q.
4:92:

If the deceased belonged to a people at war with you and he was a believer; the freeing

of a believing slave (is prescribed), and if he belonged to a people with whom you have

a treaty of mutual alliance,' compensation (blood money -Diya) must be paid to his

family, and a beltew‘hg slave must be freed. :

Moreover, a treaty remains in force despite changes in the status of either
side. For example, if Muslims give an amdn (pledge of security) to a segment of a
people dwelling in the abode of the enemy (ahl al-harb) in return for payment of
500 dinars, and a second segment subsequently joins the first, the Muslim party to
the pledge cannot do battle with either group unless they first return the money

Matba'at ‘Isd al-Halibi, 1800), p. 206; AbGi Hamid ibn Muhammad al-Tisi Ghazali, al-Wajiz, vol. 2
(Damascus: Dar al-Albab, 1989), p. 204; Nasir al-Din Abu Kahyr ‘Abdullah b. ‘Umr al-Shirdzi
Baydawi, al-Ghdya al-Quswa fT Dirdyat al-Fatwd, vol. 2 (Dammad [Saudia Arabia): Dar al-Islah, 1982),
p. 962; Muhammad ibn Ahmad Ramli, Nihdyat al-Muhtdj, vol. 8 (Beirut: Dar al-Fikr, 1984), p. 108;
Nawawi, Rawdat al-Tdlibin, vol. 10 (Damascus: al-Maktab al-1slami, 1975), p. 337; Abi ‘Abdallah
Muhammad b. Muhammad al-Maliki Hattab, Tahrir al-Ahkdm (Beirut: Dar la-Gharb al-Islami, 1983),
p. 233; Abi Muhammad Muwaffaq al-Din ‘Abdallah [bn Qudam, al-Mughni, vol. 10 (Beirut: Dar al-
Fikr, 1983), p. 513; Abii Ishdq Burhén al-Din Inrahi Ibn Muflih, al-Mubdi’, vol. 3 (Beirut: Dar al-Kutub
al-‘llmiyya, 1997}, p. 401.

71 Ibn Hazm, Mardtib al-Ijmd’ (Beirut: Dar al-Kutub al-Tlmiyya, n.d.), p. 123.
72 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1853-54, 1856-57.

73 Shaybéni, al-Siyar al-Kabir, vol. 5, p. 1786; Kasani, Badd'i’ al-Sand’i’, vol. 9, p. 4325; Sarakhsi, al-
Mabsit, vol. 10, p. 89; Abi Yisuf, Khardj, p. 42.
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given by the first segment. Since amnesty was granted for a specific time and un-
der specific conditions, Muslims are obligated to fulfill this pledge of security
(amdn).7*

If the imam or his deputy is replaced for any reason, his successor is obligated
to fulfill any agreement that he concluded. A treaty thus continues to function in
spite of changes in leadership.’> This was the practice of the four Rightly Guided
Caliphs, and it was applied by the fifth ‘Abbasid caliph Har(in al-Rashid (reigned
170/723-193/809), who consulted Shaybani on just such a question regarding
the Christians of Taghlib. Since the Rightly Guided Caliphs had concluded a treaty
(sulh) with Taghlib, Hartn al-Rashid adopted the policy of his predecessors.”6
Other jurists agree that a new caliph must honor and fulfill a treaty concluded by
his predecessors.”? '

The Qur'an is also explicit about the necessity of attestation and registration
in the case of contracts and treaties.’”® The process of administering a treaty con-
sisted of four elements: writing, the testimony of witnesses, security (rahn) and
the trust or deposit (amdnah). Since the first two elements have been discussed
already, we discuss here the remaining two.

7 Shaybani, al-Sivar al-Kabir, vol. 2, pp. 481-82; al-Fatdwd al-Hindiyya, vol. 2, p. 197; Ahmad Abii al-
Wafa, al-Mu‘dhadat al-Duwaliyya, p. 156.

75 Abu Yisuf, Khardj, pp. 77-81; Ahmad ibn Yahya Baladhuri, Futiih al-Bulddn, vol. 1 (Beirut: Dar al-
Kutub al-'Ilmiyya, 1977), pp. 76-81.

76 For details see al-Khatib al-Baghdadi, Tdrikh Baghddd, vol. 2, p. 174; Jassés, Ahkdm al-Qur'dn, vol. 3,
p. 95.

77 Shéfi'l, al-Umm, vol. 4, pp. 103-04; Nawawi, al-Muhadhdhab, with the Takmilat Majmit’, vol. 18, p.
226; idem, Rawdat al-Talibin, vol. 10, p. 337; Ibn Qudama, al-Mughni, vol. 10, pp. 513, 611; Mardawi,
al-Insdf, vol. 4, p. 217; Bahiiti, Kashshdf al-Qind’, vol. 3, pp. 103-04; Abii al-'Abbas Ahmad b. Idris
Qarafi, al-Ahkam ff Tamyiz al-Fatdwd ‘an al-Ahkdm (Rabat: Wizarat al-Awqaf wa-1 Shu'(in al-Diniyya,
1974), pp. 18-20.

8 (.2:282:

0 you who believe! when you deal with each other in contracting a debt for a fixed time, then write it
down; and let a scribe write it down between you with fairness; and the scribe should not refuse to
write as Allah has taught him, so he should write; and let him who owes the debt dictate, and he
should be careful of (his duty ta) Allah, his Lord, and not diminish anything from it; but if he who
owes the debt is unsound in understanding, or weak, or (if) he is not able to dictate himself, let his
guardian dictate with fairness; and call in to witness from among your men two witnesses; but if
there are not two men, then one man and two women from among those whom you choose to be
witnesses, so that if one of the two errs, the second of the two may remind the other; and the wit-
nesses should not refuse when they are summoned; and be not averse to writing it (whether it is)
small or large, with the time of its falling due; this is more equitable in the sight of Allah and assures
greater accuracy in testimony, and the nearest (way) that you may not entertain doubts (after-
wards), except when it is ready merchandise which you give and take among yourselves from hand
to hand, then there is no blame on you in not writing it down; and have witnesses when you barter
with one another, and let no harm be done to the scribe or to the witness; and if you do (it) then
surely it will be a transgression in you, and be careful of (your duty) to Allah, Allah teaches you, and
Allah knows all things.
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3.1.1. Trustor Deposit (Amdnah)

According to the Qur'an, Muslims are obliged to honor their commitments,
and Islamic legal doctrine extends this by commanding Muslims to respect trea-
ties of every kind and never to breach a trust.7? According to Khadduri, in the past,
Muslim authorities considered keeping faith with treaties as part of their religious
obligation; there was no option to do otherwise. As long as the treaty (mu‘dhada)
stood, it had to be honored and implemented until the end of its term.8? To sym-
bolize this commitment, the parties engaging in such an agreement were expected
to seal it with oaths such as “the covenant of God"” (‘ahd Alldh wa mithdqihi), “the
protection of God and His Prophet” (dhimmat Allah wa Rastlih), or “the protection
of Jesus son of Mary” (dhimmat al-Masih Ibn Maryam). These oaths confirm a tem-
porary peace agreement (muwdda‘a) using different expressions of commit-
ment.B!

3.1.2. Pledging and Hostages (Rahd’in)82

It was a custom in pledging fidelity to a treaty for a hostage (rahina) to be of-
fered by both parties or by only one of them. This practice of hostage exchange
was known to ancient civilizations prior to Islam, and is preserved in Islamic law.
Honor likewise dictates that each party to a treaty return the hostages (rahd’in)
without their having suffered any harm.83

The concept of pledge/rahn itself was also known to the peoples of the region
where Islam took root, i.e,, the Persian and Byzantine empires.8* Islam had to deal

7 See, for example, Abi Ishaq Ibrahim b. Msa al-Ghirnati Shatibi, Muwdfaqat fi Usiil al-Shdri‘d, vol. 2
(Beirut: Dar al-Ma'arif, n.d.), pp. 58-62; Ibn Hazm, al-Ahkdm fi-Usiil al-Ahkdam, vol. 4, p. 453; Zarqani,
Mandhil al-‘Irfén i ‘Uliim al-Qur'dn, vol. 1, pp. 289-337.

80 Majid Khadduri, War and Peace in the Law of Islam (Baltimore: The Johns Hopkins Press, 1955), pp.
293-94.

81 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1782-83.

82 Rahn (pl. rahd’in) refers to a valuable that can be deposited as surety for a debt. According to the ju-
rists, ‘aqd al-rahn is the amount of money to be deposited as a guarantee that some task be complet-
ed. In the discussion above, rahn refers to a hostage on whom the parties might impose conditions in
order for the treaty/mu’dhada to be respected, such as by giving individuals from both sides a guar-
antee or surety to fulfill the mu‘dhada on the understanding that, as soon as the period is over, the
parties will give these hostages (rahd'in) back. See further Tartib al-Qdmis al-Muhit, vol. 2, pp. 403-
04; Ibn Manzir, Lisén al-‘Arab, vol. 13, pp. 188-90; Raghib, al-Mufraddt fi Gharib al-Qur'dn, p. 204;
Jurjani, Ta'rifdt, p. 150; Kaffawi, Kulliyydt, vol. 2, p. 394.

83 Majid Khaddiri, al-Harb wa'l-Silm fi Shari‘at al-Islém (Beirut: Shirkat al-Fajr al-‘Arabi, 1970), p. 291;
Najib Armazani, al-Shar’ al-Duwali, p. 141; Muhammad Tal‘at al-Ghunaymi, Qdniin al-Saldm fi al-
Isldm, p. 515; Subhi Mahmaséni, al-Qdnin wa'l-'‘Alagdt al-Duwaliyya, p. 148.

8 Muhammad Tal'at al-Ghunaymi, Qdnin al-Salam fi al-Islaém, p. 515.
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with it as an existing practice as well as a principle of mutual treatment. Since the
rahn is not an original Islamic legal ruling, it is interesting to see how Muslim
scholars dealt with this subject.

Shaybani, for instance, explains that it is prohibited for Muslims to give a
pledge (rahn) to polytheists, because it violates the principle of the protection of
Muslims and invites harm or humiliation to their persons. For example, if the non-
Muslim party in a treaty were to stipulate that Muslim men be given as hostages in
exchange for some of their own men, this would not normally be permissible, and
Muslims should not accept such a request, except in a case of dire necessity.85
Sarakhsi (d. 483/1090) explains that this is because polytheists do not respect the
rights and obligations of Muslims.86 The prohibition also derives from the fear
that hostages might be killed.87 It does become permissible, however, if the non-
Muslims guarantee to treat the Muslims as Muslims would treat them, on the con-
dition that whoever violates the condition will be punished. The imam must pro-
vide for the protection of Muslims wherever they are; therefore, he should em-
phasize and discuss this matter with the non-Muslims when negotiating the trea-
ty.88 The only case in which the imam is permitted to accept the stipulation of
giving Muslims as hostages is if it can benefit the Muslim community or if the
imam has no choice but to conclude the truce to prevent a further threat to Mus-
lims. This is permitted on the grounds that it is considered a lesser evil to com-
promise the hostages’ safety.8?

There is a consensus that if non-Muslims betray a pact by killing a hostage,
Muslims are prohibited from doing the same to their hostages. Despite the condi-
tion of mutual treatment, Muslims should not treat their hostages with disrespect.
The jurists cite Q. 35: 18 to justify specific rulings and practices:

And no bearer of burdens shall bear another’s burden, and if heavily laden calls anoth-

er to (bear) his load, nothing of it will be lifted even though he be near of kin.

Any condition that contradicts or violates [slamic law is void.?® The imam
cannot take revenge and he must treat prisoners with dignity and respect. He

85 Shaybani, al-Siyar al-Kabir, vol. 5, p. 1750.

8  Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1758. As, Gustave Le Bon points out in his The World of Is-
lamic Civilization, history records many instances of the killing of Muslim prisoners (New York:
Tundor Pub. Co., 1974), pp. 330-31; Muhammad ‘Abdalldh ‘Andn, Diwdn al-Tahgiq wa ‘I-Muhdkamat
al-Kubrd, p. 23. The situation for Muslims in Spain under Ferdinand (1452-1516) and Isabella
(1451-1504) was particularly dire in this regard.

87 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 4, p. 1663 and vol. 5, p. 1750.

88 [bid., vol. 4, pp. 1663-64; vol. 5, p. 1758.

8 |bn Nujaym, al-Ashbdh wa'l-Nazd'ir, 87-88; Suyid, al-Ashbéh wa 'I-Nazd'ir, p. 87; Ahmad al-Zargd,
Sharh al-Qawa ‘id al-Fighiyya, pp. 147, 149.

% Sarakhsi, Sharh al-Siyar al-Kabir, vol. 4, pp. 1664, 1753.
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should keep prisoners within the abode of Islam (ddr al-Isldm) as musta’mins,
although they may be prevented from returning to their own territory. Further-
more, those persons within ddr al-Isldm can become subjects of the Islamic state
(ahl al-dhimma) and, should they agree to this condition, they will have to pay the
poll tax (jizya).%1

Abave all, Muslims are forbidden to kill their hostages in retaliation. This
holds true even if the treaty specifies that the hostages may be killed if one side
violates the treaty conditions,. This principle obtains even if the non-Muslims kill
their Muslim hostages in accordance with a treaty’s conditions.92 This ruling
emerged in response to an event that took place during the reign of the ‘Abbasid
Caliph al-Mansfr (reigned 137-159/754-775), who consulted legal scholars on
the matter.?> When the Byzantines violated their truce with Mu‘awiya (reigned
41/661-61/680), a second truce was concluded, according to which the Byzan-
tines were given money in exchange for hostages. When the Byzantines violated
the second truce, Mu‘awiya refused to kill the prisoners. Instead, he released
them, reminding Muslims to be loyal and to fulfill their obligations rather than
repay disloyalty with disloyalty (wafd’ bi 'l-‘ahd khayr min ghadr bi ghadr).%*

Furthermore, if a Muslim kills a hostage for any reason, the Muslim ummah
must pay blood money out of the public treasury, and this latter should be kept as
an endowment in order to compensate Muslims in the event that a non-Muslim
kills a Muslim.?5 This was the opinion of Awza‘i (d.157/774), Malik (d. 179/795),
Shafi'f (d. 204/819), and Ibn Hanbal (d.241/855).96 They agreed that a Muslim
should not kill a hostage in response to betrayal by polytheists, justifying this with
the principle of fulfilling and honoring a contract and of keeping faith, as shown in
the example of Mu‘awiya.9”

In the event that non-Muslims propose paying blood money to the imam, he
should accept it; this is an act of fair dealing on their part. The imam should
choose what is in the best interests of the Muslim community.%8 If both the non-

1 [hid., vol. 5, pp. 1769-70; vol. 4, pp. 1664-65; Sarakhsi, Mabsiit, vol. 10, p. 129.
%2 Shaybani, Asf “Kitab al-Siyar”, p. 232.
93 Shaybani, al-Siyar al-Kabir, vol. 4, pp. 1664-65; Sarakhsi, Mabsiit, 10: 129; see also Abil Ya'l3, al-

Ahkdm al-Sulténiyya, pp. 48-49; Abii ‘Ubayd, Amwal, 190; Mustafa Sa‘id Suytti, Matdlib 4l al-Nuha
(Damascus: al-Maktab al-Isldami, 1961), vol. 3,p. 589.

% Qasim ibn Salldm'Ab{ ‘Ubayd, Amwadl (Doha: al-Shaykh ‘Abdallah al-Ansari, 1987), p. 190; Baladhuri,
Futih al-Bulddn, vol. 1, p. 188; Mawardi, al-Ahkdm al-Sultdniyya, p. 51.

95 [bid.

% ‘Abl ‘Ubayd, Amwdl, p. 190; Muhammad ibn al-Husayn b. Muhammad al-Farra’ Abii Ya'la, al-Ahkdm
al-Sultdniyya (Cairo: Matba‘at Mustafa. Al-Halibi, 1937), pp. 48-49.

97 [bid.
9 Shaybani, al-Siyar al-Kabir, vol. 4, pp. 1762-64.
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Muslims and the Muslims agree in advance to pay blood money for the hostages
but do not arrange to provide for their expenses, the Muslims are nonetheless
obligated to cover the non-Muslims’ expenses from the public treasury, as long as
they remain hostages.?®

The imam should safeguard the hostages’ interests as long as they are under
his authority. When the treaty ends, he is obligated to return the hostages to the
other party.100 If war breaks out between Muslims and polytheists, the Muslims
should release their hostages first and return them to their territory, even if the
other party refuses to release the Muslim hostages upon commencing hostili-
ties.101

In some cases, Muslims are under no obligation to return hostages. For exam-
ple, if a hostage converts to Islam and becomes part of the Muslim community but
then asks to be returned as a non-Muslim to the abode of the enemy (dar al-harb),
the imam should not permit him to go back, even if the non-Muslims threaten to
kill the imam’'s Muslim hostages in return.!02 Even if a hostage chooses to stay
within the abode of Islam (dar al-Isldm) while remaining a non-Muslim subject
(dhimmf), the imam may not return him unless he himself requests this. Neverthe-
less, if non-Muslims demand the return of hostages who choose to stay in the
abode of Islam (dar al-Isldm) and threaten to kill hostages in retaliation, the imam
cannot accept the hostages as dhimmis but must return them to their own territo-
ry in exchange for the Muslim hostages and their safe return. From the Muslim
perspective, this practice is valid as long as the imam has not concluded a contract
granting dhimmf status (‘aqd al-dhimma) to the hostages. If he has concluded such
a contract, he will be committing a violation of the ‘aqd al-dhimma by returning
them, which is forbidden by Islamic law.103

If the non-Muslims refuse to return their Muslim hostages after the ttfeaty has
expired, the imam should not return his hostages until the other side complies by
returning theirs. In this event, the imam should write to the non-Muslims and
demand the release of the hostages. If they refuse, he is permitted to keep the
hostages in his possession and offer them the chance to become dhimmis. If they

99 Jhid., vol. 5, p. 1777.

100 [hid., vol. 5, p. 1778.

101 [hid., vol. 4, p."1666; Abi al-Hasan ‘Ali ibn Muhammad ibn Habib al-Basri Madwardi, al-Ahkdm al-
Sultdniyya (Cairo: Matba ‘at Mustafa al-Babi al-Halibi, 1973), pp. 51-52; Muhammad ibn al-Husayn
ibn Muhammad al-Farrd' Aba Ya'l3, al-Ahkdm al-Sultdniyya (Cairo: Matba'at Mustatd Babi al-Halibi,
1937), p. 49.

102 Shaybani, al-Siyar al-Kabir, val. 5, Pp. 1753-54; lbn Shash, ‘Iqd al-Jawahir al-Thamina, vol. 1, p. 498;
Dasiqi, Hashiyat al-Dasiqi ‘alé al-Sharh al-Kabir, vol. 2, pp. 206-07; al-Karashi ‘ald Khalil, vol. 2, p.
449; |assas, Mukhtasar Ikhtilaf al-‘Ulamaé’, vol. 3, p. 449.

103 Shaybani, al-Siyar al-Kabir, vol, 5, pp. 1753-56.
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refuse to become subject to the abode of Islam (dhimmis) he should return them
to their own territory, but only with their consent.10¢

4. THE TERMINATION OF TREATIES/MU‘AHADAT

4.1. By Consent

The consent of the participants makes a treaty an official agreement, binding
each party to fulfill and apply the conditions accordingly. There are circumstanc-
es, however, in which a treaty may be terminated. [ am not referring to the expira-
tion date,95 since this is largely straightforward, nor am I referring to the ques-
tion if the treaty is valid, since, according to the authorities, if it is not valid and
not based on Islamic law, it should never have been concluded in the first place.106

According to Kasani (d. 587/1191), a treaty may be terminated for two rea-
sons: first, because its period of effectivity has expired and, second, for other rea-
sons. The latter category admits of two main types of reasons: nass (explicit text)
and daldla (sign). Termination on the basis of a text is usually caused by the viola-
tion (naqd) of any of the conditions agreed upon by both parties, although the
violation must be evident to both parties. The other type of justification, daldla
(sign), relates to cases where both parties have consented to the termination of a
treaty without either having committed a violation of its terms. If the treaty was
concluded for a fixed time period, it terminates on the expiration date without the
need of any explanation.197 If members of the people of the covenant (ahl al-‘ahd),
however, enter the abode of Islam (ddr al-Isldim) by virtue of a temporary treaty
and the term of the treaty expires while they are still in dar al-Isldm, their safety is
automatically guaranteed under safe conduct until they return to their territory.
This is because interference with people of the covenant (‘aqd ahl al-‘ahd) may be
perceived as treachery. Therefore, Muslims should be careful about determining
the duration of a treaty’s effectiveness and should avoid any violation of the truce

194 [bid., vol. 5, pp. 1778; vol. 4, pp. 1666-67.
105 On ibtdl or ilghd’ see Lisdn al-‘Arab, vol. 15, p. 186; al-Mu‘jam al-Wasit, vol. 2, p. 743.

106 Many scholars consider “null” and "void" to mean the same thing, whether it concerns mu‘émaldt
(mutual relations) or ‘ibdddt (ritual practices). al-Jassas, Usil, vol. 2, p. 169; Samarqandi, Mizédn al-
Usdl, pp. 39-40, 223-48; Sarakhsi, Usal al-Sarakhsi, vol. 1, p. 18; Bukhari, Kashshdf al-Asrér, vol. 1, p.
258; Muhammad Amir b. Mahmoud Amir Badishah, Taysir al-Tahri, vol. 2 (Cairo: Matba "a.y al-Bab
al-Halabi, 1931), p. 376; Ghazali, al-Mustasfd, vol. 2, p. 24; Sharh al-Kawkab al-Munir, vol. 3, pp. 84-
95; Mahmoud ibn Ahmad Zinjani, Takhrij al-Furi’ ‘ald al-Usil (Beirut: Muasasat al-Risili, 1978), pp.
168-71.

107 Kdsdni, Badd'i’ al-Sand'i’, vol. 9, p. 4327.
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while it is in progress;1%8 as long as the contract remains in effect, mutual respect
should obtain.10?

Abii Su'(d (d. 982/1574-5) reminds his readers of the command to be true to
the provisions of a treaty in Q. 9: 7:

Except those with whom you made covenant near al-Masjid al-Hardm (at Mecca) So

long, as they are true to you, stand you true to them. Verily, God loves the pious.
Compliance with rights granted by contractual obligation (‘ahd) is obligatory, so
long as the time period specified has not expired. According to Q. 9: 4:

Except those of the polytheists with whom you have a treaty, and who have not subse-

quently failed you in aught, nor have supported anyone against you. So fulfill their trea-

ty to them to the end of their terms.
The above verses make it clear that there is an obligation to respect the time peri-
od imposed by the treaty, without any restriction.110

4.2. Termination of the Treaty by the Consent of Both Parties

The treaty (mu‘dhada) is subject to termination by the consent of both sides,
as stated by Kaséni. The treaty must indicate the reason for termination,!1! such
as in the case of the annulment (igdla)'1? of a contractual agreement. Scholars
distinguish between faskh and mufdsakha (both meaning cancellation):
faskh/cancel is cancellation by one party without the consent of the other,113
while mufésakha is cancellation in accordance with the mutual consent of both
parties.!14

108 Al-Fatdwd al-Hindiyya, vol. 2, p. 197.

199 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 1, p. 304.

10 Tafsir Abi Su'dd Abi Su'ad, Irshdd al-"Aql al-Salim ‘ald Mazdyé al-Kitab al-Hakim, vol. 2, p. 386.
11 Kasani, Badd'i’ al-S{and’i’, vol. 9, p. 4327.

112 Jgdla is dismissal or discharge, as when one aims to forgive or to treat someone's offense or lapse as
undone, or to raise someone from a fall. According to the jurists or fugahd’, igdla is the dismissal of
the contract with the consent of both parties. See Kaffawi, al-Kuliyydt, vol. 1, p. 259; Tahanawi,
Kashshdf Istiléhét al-Fundn, vol. 3, p. 1211; ‘Abd al-Ra'tf b. T4j al-‘Arfin Manawi, al-Tawqif ‘alé Mu-
himmat al-Ta'rif (Cairo: "Alam al-Kutub, 1990), p. 81; Nazih Hammad, Mu’jam al-Mustalahét al-
Igtisddiyya ff Lughat al-Fugahd’ (Herndon: al-Ma'had al-‘Alami lil-Fikr al-Islamii, 1993), p. 64.

113 According to Ibn al-Subki and Ibn Nujaym, faskh is the breaking of the contract (‘aqd). See Zarkashi,
al-Manthir fii al-Qawd‘id, vol. 3, p. 42; Ibn Nujaym, al-Ashbdh wa ‘I-Nazd'ir, p. 338.

114 The cancellation/mufdsakha is the agreement of both parties to cancel the contract (‘aqd). Some
contracts are subject to cancellation with the agreement of both parties. See Fayylmi, al-Misbdh al-
Munir, vol. 2, p. 472; Ibn Manziir, Lisdn al-Arab, vol. 3, pp. 44-45; Nazih Hammad, Mujam al-
Mustalahdt al-lqtisddiyya fi Lughat al-Fugahd’, p. 218.
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According to Shaybani, if one of the two parties proposes to the other that
they make a truce, and the other party lays down its arms in exchange for a thou-
sand dinars and abandons war, the Muslim party cannot resume hostilities until it
has fulfilled its part of the agreement. This may be illustrated by the case of ex-
changing safe conduct. Should one party want to change its commitment to the
safe conduct, it cannot do so until the other party is reimbursed the money it paid
or the weapons it surrendered. As long as both parties agree to return what they
took from each other, the termination is valid, although, if the non-Muslims refuse
to give back what they took, it is permissible to terminate the truce without being
obliged to return what was taken from the non-Muslims.!15

4.3, Termination of the Treaty when It is Violated by the Other Party

A treaty can be considered terminated if one of the parties violates its provi-
sions or conditions or if one of them fails to fulfill a condition. Should non-Muslims
break their contractual obligations, it is permissible for Muslims to resume
fighting without breaking their contractual obligations or giving advance notifica-
tion. Since annulling or renouncing the contractual obligation may be interpreted
to mean violating it, the difference between these two actions must be made clear.
If non-Muslims violate a contractual obligation by committing treachery, Muslims
may have no recourse except to terminate the treaty.!6 Muslims are in fact com-
manded by Q. 9:7 to terminate their contractual obligations once these have been
violated by non-Muslims:

How can there be a covenant with Allah and with His Messenger for the polytheists,

idolaters, pagans, unbelievers in the Oneness of God (Mushrikin).117

Shaybéni explains that non-Muslims can violate the treaty either by sending
soldiers to fight Muslims or by sending a messenger to convey the termination of
their contractual obligation to the imam.!18 The reaction of the Muslims to a viola-
tion of the Treaty of Hudaybiya provided a model: the Meccans, after agreeing not

115 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1712, 1715.

16 Kasani, Badd'i’ al-S{and’i’, vol. 9, pp. 4362-27; Ibn Huméam, Fath al-Qadir, vol. 4, p. 294; Zayla'i,
Tabyin al-Haqd'ig, vol. 3, p. 246; 1bn Nujaym, al-Bahr al-Rd'ig, vol. 5, p. 86; Ibn 'Abdin, Hashiyat Ibn
‘Abidin, vol. 4, p. 134; al-Fatdwd al-Hindiyya, vol. 2, p. 197; Damad Afandi, Majma’ al-Anhur, vol. 1, p.
638; Jassas, Ahkam al-Qur'dn, vol. 3, p. 85.

u7 Q.9:7.
How can there be an agreement for the idolaters with Allah and with His Apostle; except those with
whom you made an agreement at the Sacred Mosque? So as long as they are true to you, be true to
them; surely Allah loves those who are careful (of their duty).
See Ibn ‘Arabi, Ahkdm al-Qur’dn, vol. 2 (Cairo: Dar al-Ma'arif, 1988), p. 600.

118 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, pp. 1698, 1708.
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to help the enemies of the Muslims or their allies, assisted the tribe of Bakr against
that of Khuzi‘a, which had formed an alliance with the Prophet. The Prophet retal-
iated without giving any notification.11?

The consensus of the jurists is based on similar examples. Shafi‘l explains that
the Prophet retaliated against the Banli Qurayza after the latter had violated the
truce that had been concluded with them.12® The same opinion is voiced by both
al-Layth ibn Sa‘d (d. 175/791) and Sufyén ibn ‘Uyayna (d. 198/813) with regard
to the violation of a contractual obligation by the people of Cyprus during the time
of Caliph Uthman.121

Muslims can terminate a treaty on their own initiative out of fear of treachery,
as ordained by Q. 8:58:

If you [Muhammad)] fear treachery from any people, throw back [their covenant] to
them [so as to] be on equal terms (that there will be no more covenant between you
and them). Certainly Allah likes not the treacherous.122

According to al-Jassds (d. 370/980), Muslims can break or terminate a treaty
(‘ahd) prior to its expiration date so long as they first notify the other parties of
the forthcoming termination of the contractual obligation. This is permissible in
the case of fear of treachery or betrayal, especially if the non-Muslims plan their
treachery in secret. In such cases, Muslims should retaliate openly, or, if there is a
condition to this effect in the contract, it is up to Muslims to break the contractual
obligation if they feel there is a need to do so. This is not an act of treachery or a
failure to meet an obligation on the part of Muslims, since it is not a violation of

112 [bn Ishaq, Sira, vol. 2, pp. 394-95; Tabari, Tarikh, vol. 3, pp. 43-45; Wigqidi, Maghdzi, vol. 3 (London:
Oxford University Press, 1966), pp. 795-96; Ibn Qayyim al-Jawziyya, Zdd al-Ma‘dd. Vol/ 3 (Beirut:
Dar al-Fikr, 1972), p. 394; Magqrizi, Imtd’ al-Asmd’, vol. 1 (Doha: al-Shu'lin al-Diniyyah, 1981), p. 357.

120 Shafi', al-Umm, vol. 4, p. 107; ‘Iméd al-Din b. Muhammad (known as Kiya Harasi ‘Ali b. Muhammad)
al-Tabarfi, Ahkdm al-Qur‘dn, vol. 3 (Cairo: Dir al-Kutub al-Hadithah, 1975), p. 412; Baghawi, Sharh al-
Sunna, vol. 11, p. 167; Tahrir al-Ahkdm fi Tadbir Ahl al-Isldm, p. 233; Mughni al-Muhtdj, vol. 4, p. 262;
Ibn Qudém, al-Mughni, vol. 10, p. 513; Mardawi. al-Insdf, vol. 4, p. 216; Ibn Qayyim al-Jawziyya, Zdd
al-Ma‘dd, vol. 3, pp. 136-38; Nawawi, Rawdat al-Talibin, vol. 10, p. 337; Sham al-Din ibn ‘Abbas
Ahmad ibn Hamza ibn Shihadb al-Din Ramli, Nihdyat al-Muhtdj, vol. 8 (Cairo: Maktabat Mustaf3 al-
Halibim 1967), pp. 109.

121 See the opinion of these scholars in the works of Abii ‘Ubayd, Amwdl, pp. 200-04; Balidhuri, Futih
al-Bulddn, vol. 1, pp. 184-86.

122 (), 8:58.

And if you fear treachery on the part of a people, then throw back to them on terms of equality; sure-
ly Allah does not love the treacherous.

See Tabari, Tafsir al-Tabari, vol. 14, p. 25; Abil al-Faraj ‘Abd al-Rahmén b. “Ali Ibn al-Jawzi, Zdd al-
Masir fi ‘ilm al-Tafsir, vol. 3 (Damascus: al-Maktab al-Islami, 1964), p. 373; Jassas, Ahkdm al-Qur'én,
vol. 3, p. 77; 1bn ‘Arabi, Ahkdm al-Qur'dn, vol. 2, pp. 871-72; Kiya Harasi al-Tabari, Ahkdm al-Qur'én,
vol. 3, p. 412; Tafsir al-Qurtubi, vol. 8, pp. 31-32.
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loyalty or failure to fulfill a contractual obligation. Only if Muslims terminate the
contractual obligation without previous notification is it considered treachery.123

Muslims may terminate a treaty for one of two reasons: (1) the impracticabil-
ity of fulfilling it or certain conditions of the treaty; or (2) a change in circum-
stances, such as a change in the factors that originally favored the conclusion of
the treaty.

4.4. Termination of a Treaty Because of the Impracticability of All or
Some of its Conditions under Islamic Law

Normally, a treaty cannot be concluded with the presence or occurrence of
conditions that constitute a violation of Islamic law. But should such a treaty be
concluded in spite of these strictures, it is necessary for Muslims to terminate it.
Shaybani offers the following illustration. If the representatives or messengers of
non-Muslims have Muslim prisoners and offer to hand them over in exchange for
a concession, trying to impose a condition that if the concession is not met fully,
the released prisoners must once again be returned to them, then Muslims cannot
conclude the treaty, even if they agree to this condition. This is because non-
Muslims were allegedly cruel in their treatment of prisoners and there was no
justice in returning prisoners once they had been released. This explanation is
based on the Prophet’s Sunna: “Any condition that has no basis in the Kitab Al-
lah124 [the Qur’dn] is invalid."125

4.5. The Termination of a Treaty/Mu‘dhada Due to Changes in Circum-
stances

One of the basic elements for determining the validity of a treaty is that it
should be in accordance with the interests of Muslims. The consensus of the
scholars was that, in order for a treaty to be valid, it must meet this basic condi-
tion. Some jurists explained that Muslims’ interest must be met at the time the
treaty is concluded. Other jurists, including those of the Hanafi school, indicated
that Muslim interests must be respected for the duration of the treaty.126

123 Jassas, Ahkdm al-Qur'én,vol. 3, p. 77

124 For further information see Ibn Qutayba, Ta'wil Mukhtalif al-Hadith, p. 94; Ibn Athir, al-Nihdya fi
Gharib al-Hadith, vol. 4, p. 147; Raghib al-Isbahani, al-Mufradat fi Gharib al-Hadith, p. 423.

125 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 5, p. 1788; Shafi'l, Umm, vol. 4, p. 114.

126 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 1, pp. 190-91 and vol. 5, p. 1689; Ibn Rushd, Biddyat al-

Mujtahid, vol. 1, p. 388; Ibn Juzayy, al-Qawdnin al-Fighiyya, p. 163; Ibn Shash, ‘Iqd al-fawdhir al-
Thamina, vol. 1, pp. 496-97; Shafi'i, al-Umm, vol. 4, pp. 110-12; Ghazali, Wajiz, vol. 2, p. 203; al-'Aziz
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The contract is not a necessary element of a treaty, and it can be revoked. If
the contract is revoked by the non-Muslim party, the imam may break the treaty
out of fear of treachery or breach of trust.!?7 As noted in relation to Q. 19: 58,128
Shaybanf argues that if a treaty does not suit the interests of the Muslims, it is not
valid. He bases this opinion on Q. 47:35: “So be not weak and ask not for peace
(from the enemies of Islam) while you have the upper hand.”

Unless the treaty promises an outcome that will benefit Muslims, it has the
potential to lead to injustice. It is permissible in such an instance, therefore, to
break it. If the injustice appears towards the end of the period covered by the trea-
ty, the obvious result would be its termination without renewal.129 Of course, it is
not permissible for Muslims to retaliate unless the non-Muslim parties to the trea-
ty inform them in advance of the treaty’s termination. Otherwise, if the Muslims
retaliate, their conduct will be treated as an act of treachery, which is prohibited
by both the Qur'an and the Sunnah.13°

4.5. The Significance of Termination of the Treaty by the Muslim Side

Muslims should not terminate or break a treaty unless this intention is made
known to everyone with whom they concluded the treaty in the first place. After
breaking the treaty, the Muslims are prohibited from fighting against or raiding
their non-Muslim enemies before they have acknowledged the termination of the
treaty. If some of their fellow Muslims are outside their territory, the rest should
wait until all of them have returned, and should give them extra time to get set-
tled. This conduct on the part of Muslims is viewed as necessary in order to avoid
treachery, especially in the case of those who were granted amnesty within ddr al-
Isldm. Nor should Muslims harass these non-Muslims; they should be allowed to

Sharh al-Wajiz, vol. 13, p. 554; Nawawi, Rawdat al-Talibin, vol. 10, p. 334; Mawardi, al-Ahkam al-
Sultdniyya, p. 52; 1bn Jaméa'a, Tahrir al-Ahkdm, p. 231; Ibn Taymiyya, al-Muharrar ff al-Figh, vol. 2, p.
182; Ibn Qudima, al-Mughni, vol. 10, p. 509; Bahiiti, Kashshdf al-Qind’, vol. 3, p. 103; Mardawi, al-
Insdf, vol. 4, p. 212; Majmi' Fatdwa Ibn Taymiyya, vol. 15, p. 174; Sharh al-Nawawi ‘ala Sahih Mus-
lim, vol. 11, p. 135; Shawkani, al-Say! al-Jardr, vol. 4, p. 564; Baydawi, al-Ghdya al-Quswd, vol. Z, p.
961; Ibn Murtada, al-Bahr al-Zakhkhdr, vol. 6, pp. 446-47.

127 Kasani, Badd'i’ al-Sand'i’, vol 9, p. 4326.

128 (), 9:58.

If you (Muhammad) fear treachery from any people, throw back (their covenant) to them (so as to)
be on equal terms (that there will be no more covenant between you and them). Certainly Allah likes
not the treacherous.

129 Dabasi, Ta'sis al-Nazar, p. 49.
130 Sarakhsi, al-Mabsiit, vol. 10, pp. 86-87; idem, Sharh al-Siyar al-Kabir, vol. 2, p. 499; lbn Humam, Fath

al-Qadir, vol. 4, p. 294; Zayla‘i, Tabyin al-Haqd'ig, vol. 3, p. 246; Ali ibn Sultdn al-Qari’, Mirqat al-
Mafatih, vol, 8 (Mecca: al-Maktabah al-Tijariyya, 1992), p. 21.
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make their way easily and be certain of their safe departure and arrival in their
own territory. If the treaty was concluded in exchange for compensation, the Mus-
lim side should return that amount in full at the time of termination. The termina-
tion of the treaty should conform to the interests of the Muslims and should be
conducted openly. Finally, the breaking of the treaty by the imam should not be
considered permissible, and this conduct is judged in accordance with -what is an
acceptable act.13! This procedure is insisted on not only by Hanafi jurists but is
also shared by Maliki jurists such as Ibn Majishiin (d. 238/852 ), [bn Abi Zayd al-
Qayrawani (d. 386/966 ), Ab(i Bakr [bn ‘Arabi (d. 543/1148 ), as well as by Shafi'i
jurists such as al-Khattabi (d. 338/942) and Suyfiti (d. 911/1505).132

Scholarly consensus regarding the conclusion of a treaty characterizes this is-
sue as a necessary act. The obligation to fulfill the terms of a treaty, as ordained by
the Qur’'an and the Prophetic tradition (hadith), is important, but in certain situa-
tions, and under certain circumstances, this does not always hold. It is up to the
imam to publicize the breaking of the treaty, although in the case of a proven act
of treachery, notification is not obligatory, since the other party committed the
treachery.133

5. CONCLUSION

Early Muslim scholars and jurists set the pattern for later jurists and rulers to
follow, stipulating the conditions that are needed to conclude any type of treaty
with non-Muslims. The consensus of Muslim jurists throughout Islamic history
was that the Treaty of Hudaybiya should be the model for all later treaties. In or-
der for a treaty to be finalized, however, it has to pass through certain stages, be-
ginning with the determination by one of two or more parties involved in a dis-
pute or a related matter to pursue a treaty. Once they have agreed to talk, the pro-
cess of determining the conditions of that treaty forms the subject of their negoti-

131 Sarakhsi, Sharh al-Siyar al-Kabir, vol. 2, pp. 287, 499; vol. 5, pp. 1687-1713; and idem, Mabsit, vol.
10, pp. 86-87; Abii Yasuf, Khardj, p. 224; Ibn Humam, Fath al-Qadir, vol. 4, p. 294; Zayla'i, Tabyin al-
Haqd’ig, vol. 3, p. 246; Ibn ‘Abdin, Hashiyyat Ibn ‘Abidin, vol. 4, p. 133; al-Fatawa al-Hindiyya, vol. 2, p.
197.

132 See, for example, Ibn al-‘Arabi, Ahkdm al-Qur'dn, vol 2, p. B76; Muhammad ‘Alish, Fath al-‘Alf al-
Malik, vol. 1, p. 392; Suyiiti. al-Ashbdh wa'l-Nazd'ir, p. 527; Khutabi, Ma‘dlim al-Sunan, vol. 4, p. 64;
Ibn Qayyim al-Jawziyya, Ahkdm Ahl al-Dhimma, vol. 2, p. 478; Khawiarizmi, Mufid al-'Ulim wa-Mubid
al-Humiim, p. 344.

133 [bn Shash, ‘Iqd al-Jawdhir al-Thamina, vol. 1, p. 498; al-Sharh al-Kabir by al-Dardir with Hashiyat al-
Dasigi, vol. 2, p. 206; Shéfil, al-Umm, vol. 4, p. 107; Nawawi, al-Muhadhdhab with Takmilat al-
Majmit’, vol. 18: pp. 225-26, 232; idem, Rawdat al-Talibin, vol. 10, pp. 338-39; Ibn Qudama, al-
Mughni, vol. 9, pp. 513-14; Mardawi, al-Insdf, vol. 4, p. 216; Bahuti, Kashshdf al-Qind’, vol. 3, p. 103;
Ibn Hubayra, al-Ifsah, vol. 2, p. 296; Dimashqi, Rahmat al-Umma fi Ikhtilaf al-A'imma, p. 398;
Sha'rani, al-Mizdn al-Kubrd, vol. 2, p. 185.
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ations. If they are able to agree on the conditions, then the two parties proceed to
the actual drafting of that treaty. Finally, signatures, the date, and the name of
witnesses should be affixed, after which both parties must strive to implement the
treaty. This process must be pursued in a spirit of reconciliation; and if any of its
terms is based on compulsion or inequality, the treaty will be rendered void.

Muslim jurists stated that the core of making a treaty is a proper sense of
honor. The fulfillment of all of the clauses in the treaty to their fullest is im-
perative. This is an attitude that is needed in today’s world, since many recent
treaties lack any balance between the parties involved; indeed, the more powerful
party will determine the conditions and the role for the other party. Therefore, the
treaties concluded in the modern world should benefit from some aspects of the

conception of-Islamic treaties, especially in terms of redress of balance in this
domain.

The Qur'an and the Sunnah, as always, are the ultimate references to which
Muslim jurists look for guidance. Therefore, let the final words in this study be the
Qur’anic passage that embodies the core purpose of this study: “But if they incline
to peace, you also incline to it, and [put your] trust in Allah” (Q. 8:61)."

I hope this study contributes to a new understanding of the conduct of trea-
ties in early Islamic history and that it may shed some light on the nature of trea-
ties among nation-states in the contemporary period. It is to be hoped that it will

lead to deeper reflection on the ongoing disputes and hostilities in many regions
of the world.





