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AL-TüFi- CENTRED APPROACH To AL-MASLAHAH Al-. . . . . 

MURSALAH {PUBUC INTEREST} IN ISLAMIC LAW 

br. Sairtı KAYADisi· 

Maslahat-ı Mürsele'ye (Public lnterest) et-Tüfı- Merkezli Bir Bakı~ 
Bu araştırma, islam Hukuku'ndaki Maslahat-ı Mürsele'nin (public interestl Nejmeddin 
ei-Tüfi (651-716/1259-1316) bakış açısıyla metodolajik bir de~erlendirmesidir. Masiahat 
konseptine genel bir atıf yaptıktan sonra Tüfi'nin köktenci fikirlerini, bu konudaki .seçkin 

-risalesi HRisalet ei~Maslaha" yi göz önünde bulundu.rar~k, tercümesiyle birlikte inceleyip 
ortaya koymak. 
Tüfi'nin masiahat anlayışı daha çok nass ve (jma'.ile karşı karşıya geldi~i zaman "tahsis" 
ve Hbeyan" yoluyla tercihinin. yapılıyor olması dikkatleri üzerine çekmekteelir ki bu 
islam Hukuku'nun gelişmesine masiahat prensibiyle önemli bir kaikı sa~lamaktadır. 

Introduction: 

Najmaddin al-Tüfi as a leading personaUty iıi the concept of maşlabah, 
he had emphasised the importance of the concept of maşlabah, waich is 
suitable to apply to all other social areas related to the actuql huma.n 
relations, the exceptions upon the areas which deal with ibadat (wotshiping): 
and the muqaddarat-i shar'iyyah (determined values of shari'ah). His 
fundamental views about maşlabah made him well known and brought. the 
attention to. the intellectual atmosphere not only in his school of law, 
ı:ıanbali madhhab, but also the who le schools of law in general. According to 
his studies, maşlabah, is p.referred through the methods of takhşTş 
(particularizadon) and ·bayan (clarifıcation) to prevent the poı;sible 
c~;tradictions.between maşlabah and the other two pri'nciples naş (text) and 
ijma'(consens~s). 1 

• 

Tüfi's work "Risatah al-Maşla(Klh" is the best explanation- froriı his 
observations of maşlabah. Since the concept .Of maşlabah is a very essential 
component for the development of Isla'mic law, TOfi's work has not put in 
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1 Najmaddfn al-Tüfi Abur Rabf' Sulayınan b. 'Abdulqa\vfb. 'Abdulkarf!Jl b. Safd (657-716/1259-1316) "Ris5/a/ıfil 
Maşla{lılıai-Mursa/alı"."p: 46.-48, Beirut, 1324. . . 
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much account for centuries only until the last century which some .. works 
have been done, as will be.mentioned later, that transformed Tüfı's maşlal)ah 
in the intellectual agenda. No body has overtaken him in the extremely 
methodological investigation about maşlal)ah, legal principles where in 
nılings, compatibility to maşlal)ah of the legal principles in nılings. 2 

Tüfı addresses the l)adTth "no harm shall be inflicted or reciprocated in 
Islam"3 which explains the concept, maşlal)ah is stronger than all other 
Shar'T evidences and that does not necessarily mean to abolish the naş and 
ijma'. It is obvious that in the process of the fırst creation, in the hereafter 
and in the Continuation of life, Allah (swt) consider the maşlal)ah of human 
beings. How could it be possible not to consider the Shar'T maşlal)ah 

. alongside with human beings? As Shar'T maşlal)ah are related with the 
protection of fıve essential values of humans -namely, religion, life, intellect, 
lineage, and property-, it becomes more cnıcial for further consideration. 
Nevertheless, it is not possible to ignore the maşlal)ah. When naş, ijma' and 
other shar'T evidences contradict to maşlal)ah, maşlal)ah becomes the 
primary sources through the methods of takhşTş (parti~ularization) and 
bayan to mediate shar'T eviaence.4 · 

Tüfı articulated his marrifestation in a resalah (thesis) with a gteat 
detail when he was interpreting the thirty second l)adith, "Harm is neither 
inflicted nor reciprocated in Islam"5

·, of NawawT's (676/1277) forty l)adith 
(al-Arba'in an-Nawawiyyah). JamaleddTn al-QasimT (1332/1914), Syrian 
scholar, had published the resalah in a new version with that selected parts 
of the interpretation which is related to the maşlal)ah, he included footnotcs 
and anather three resalah that is called "Resalahfil-Maşla(K<ti Mursalah" 
under the name of "Mqjmü' Resailft Uşülil Fiqh" in Beinıt 1324/1906. In 
addition to al-Qasimi's work, RashTd Reza had published the resalah with al­
QasimT's footnotes in Majallah al-Manar in volume 9, part 10 dated 1906. 
Later Muştara Zayd had prepared an independent work about al-Tüfı and he 
published its wholly elucidated, criticized text with considering _different 
copies of the resalah. 'Abdulwahhab Khallaf (d.1375/1956) quoted Muştara 
Zayd's elucidation in his work "Maş/!iiir al-Tashrl' al-Isltimifima lt[ Naş;nh 

fl!zi" (Dar al-Qalam 1993, Kuwait) between 105-144 pages. On ce again it w as 
published by Kaşif Harndi Okur in IslamiG legal philosophy rescarehes book, 

2 Khallaf'Abdulwahhab (d.l3751!956) "Maştidir a/-Tashrl' al-!sltimifi maltiNaşşafilıi" p: 105, Dar al-Qalam 1993, 
Kuwait · 
3 Ibn Majah "Sıman"II, 784, f:ladTth no: 2340; ShatibT, Abü Ishaq IhrahTm bin Müsa AI-Ghimat;r (d.790/1388) "al­

. Muwtifaqar", lll, p: 17. Ed. Abd-Allah D iraz. Dar al-Ma'rifah, Beirut. 1997. 
4 Koca Ferhat "Islam Hukukunda Maslalıat'ı Mursalah ve Necmeddin el Tılfi'nin bu konudaki görüşlerinin 
değerlendirilmesı", !LAM Research Magazine, v: ı. no: I, p: 93-122. istanbul, 1996; Riza Rashn "a/~!ı·fanar" v: 9. ncı: 10. 
C ai ro, !909; Uyanık Mevlüt "Qur '!in 'm Tarihse/ve Evrensel OkumıŞiı" translated by Kas if Ham id Okur. p: 219. Ankara, 
1997; Kayadibi Sa im "!sti/:ısarı (Juristic Preference) the forgot/elı Principle of /slamic Law", p:31 O. uııpublished Ph D 
dissertation, University ofDurham, 2006. 
5 lbn Majah "Sunan", II, 784, f:ıadith no: 2340. 
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"Maqaşid wa [jtihtil." between 275-291 pages in ;2002 with Turkish 
translation. · 

NajrnaddTn al-Tüfı's actual nan:ıe is Abur RabT' Sulayınan b. 'AbdulqawT 
b. 'Abdulkarfrn b. Safd_ He was bomina village called.Tüfa near to Baghdad 
in Iraq, lived during the Marnluk dynasty in Egypt. He is one of the pupils of 
Ibn Tayrniyyah (d. 728/1328), distinguished, giving attention to an intellcct 
value, well known by his high intelligence and having good rnernory in 
Hanbali school of law. He spent all his live obtaining knowledge in Baghdad, 
Darnascus, Hijaz, Egypt and Palastine; he lived in a rnodest life. He was a 
man of independent thought, brave for presenting his ideas in every 
discussion. He had written rnore than fifcy books in several fields; ljadith, 
TafsTr (interpretation of the Qur'an), Principles of the religion, fıqh (rulings). 
Uşül al-fıqh (Principles of Islarnic Jurispnıdence), polernics, linguistic, 
literature, history, ete. Because all his writings are in the method of Hanbali 
school of law, he was considered as one of the focal personalitics in the 
school. He was, an extrernist leading personaUty in the concept of rnaşlabah 
according to Abü Zahrah and was condernned, exiled, irnprisoned duc to his 
extrernist ideas of· rnaşlabah and was accused of being rebellious to his 
"School", being inclined to Shi'f and RafizT. 6 

After mentioning rnaşlabah in general, Tüfı's "Res alah fll-Maşlal}::ıtil 
Mursalah" will be illustrated in detail that expresses the main idea of his 
regarding the concept of rnaşlabah . 

. Maşlal)ah in general: 

Maşlabah, one of the controversial sources of Islarnic law in 
principle, is based on benefit and avoiding hardship. The istişlab is a propcr 
basis for legislation, when the rnaşlabah is identified and the rnujtahid does 
not find an explicit ruling within the texts, the Qur'an, sunnah, ijrna', and 
qiyas, then the jurist can resort for further steps to protect the hurnan's 
benefıt and to prevent corruption on earth.7 There is an irnportant point of 
rnaşlabah which is, it should not be contradictory with the Sharf'ah, it 
actually rneans that the performed İuling should never contradict the spirit of 
the Sharf'ah and its general objectives. 

For this ShatibT (d. 790/1388) point out8 that the purpose of the SharT'ah 
is to prornote people's welfare and prevent corruption and hardship, it is 

6 Khallaf"Maşadir"; p:96; lbnul 'Imad al-f:lanbaiT "ShazarBiiız Zalıab", 6/39-40, Beiruı; Ibn f:lajar ai-AsqalaııT "a/­
Dımırııl KBinine", 2/154-157, Beirut; Abü Zahrah "ImBI11 M til ik", p: 376, trans1ated by Osma.n Keskioğ1u. Ankara, 1984; 
A1-Büt;r. M. Sa'Td Ramaçlan "Daıvaoi{lıl Ma!jia{lalıfi a/-Siıar?atil Jslam(ı:mlı"p: 202. Beiruı. 1986: Isnıai1. Sha'ban 
Muf:ıammad "U şii/ ai-Fiqlı Tariklıı;lııı ıva RUiilıılıu", p:322. Dar al-Sa lanı, 1998, Ca i ro. 
7 Karnal i, Muf:ıammad Hashim, "Principles of Js/amic Jurispmdence", p: 268, Is1amic Text Socieıy, 1997. Cambridge. 
8 AI-ShatibT"a/-Muw.!ifaqBI", v: 2, p: 3. 
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clearly explained in the Qur'an "We have not sent you but as a mercy" for all · 
creatures"9

, and "Allah never intends to impose hardship on people" 10, also 
Allah (swt) deseribes to mankind in the sürah al-Maidah (5/6) that His main 
purpqs~ of revelation in religion ·is to remove hatdship "Allah does not want 
to place you in difficulty; but He wants to putify you~· .11 

Definitions of maşlabah: 

Etymologically it means: benefit/beneficial, appropriate/suitable, 
convenient ete. Literally, maşlabah (benefit) is opposite mafsadah (~vil) 
according to Lisan al-Arab. In al~Mu'jam al-Wasit, maşlabah is removal of 
evil. The word maşlabah is an infinitive noun of the root (ş-1-b). Its plural 
form is maşalib and it is synonymous with istişlab. Mafsadc;th is its precise 
antonym. The verb "şaluba" means sömething. has ·become · benefidal or. 
suitable. When somebody "aşlaba'-', means he removes the evil and when 
something is "iştalaba" it means it became ready to 1?et tid of the evil in it. 12 · 

Mursalah means unrestricted. According to Lisan al-Arab, the verb 
"arsala" something means he removed the restriction ot ignored it13 • 

Technically, maşlabah mursalah is defined by Shatibi as "I mean .by 
maşlabah that which concerns the subsistence of human life, the completion 
of man's livelihood, and the acquisition of what his emotional and 
intellectual qualities requires of him, in an absolute sense" 14• · 

It is precisely mo re technically defined as "a- consiçleration which is 
proper and harmonious (wasf munasib mula'im) with the objectives of the 
lawgiver; it secures a benefit or prevent a harm; and the Qur?an or sunnah 
provides no indication as to its validity or otherwise. "15 · 

· It isobvious that the concept of maşlabah has very close relationship 
with maqaşid al- Shari'ah (objectives of the shari'ah) as maqaşid briefly 
defined: obtaining the maşlabah (beriefit) and preventing mafsadah (evil). 
These two concepts (maşlabah and maqaşid) m ay sametimes be. 
interchangeably used. The first significarit work has been döne by .. Ghazali 
(d.SOS/1111) since his master al-Juwayni, in GhazalT's following expressions, 
the direct relation between the two could be realized: "in a real sense 

• Qur'an: al-Anbiya': 21/107. 
ıo Qur'an: Sürah Al-l:lali, 22:78. 
11 

Qur'an: an-Maidah: 5/6. . 
12 

Haçkalı Abdurral:ımanc''Js/am Hukuk Tarihinde Masiahat Tamm/arı ve Buiılarm Analfzt','p: 47-61, İslami AraŞtırmalar 
Magazine, v: 13, no: 1, 200Ô. · · · • 

ıJ lbn Man?ür, Jamaluddfn Mul:ıariimad ibn Mukarram ai-AnşarT, (d.711/13.11) "Lisiiiı A/-'Arab", Taba'ah Bulaq, 
Manşürah, Cairo. 
ı~ AI-Shatibi "al-Mu;vilfaqiii", v: 2, p: 25. . · · 

ı, Badran, Abü al-'Aynayn Badran "Uşıi/ al-Fiqlı al-lsliii111"', p: 210, Muassasah Shabab al-Jamiah, Alaxandria, 
1404/1984.. . 



AI-T_üfT -Centred Approach To AI-Maşlahah Al-Mursalah (Pulic lnterest) ... 75 

maşlabah consists of obtairiing manfa'ah (beriefıt) and prevent maçlarrat 
(evils). However, we do not use that rri.eaning ... by the term qf maşlabah, we 
mean, "to protect the objectives of the Shari'ah (maşlabah al- Shari'ah) which 
consist of five essential values .. namely religion, life, intellect, lineage and 

. property ... ı6 

'Jjlpes qf Maşia!J:ıh 

Ibni Ashür (d.1973), first of all, divides maşlabah into two types: a­
al-Maşlabah al-Ammah (I)ublic benefit) which is. a benefit that is useful to 

·all, or to the majority of the' community, b- al-Maşlabah al-Khaşşah (specifıc 
benefit): individual consideration of the benefi ts for peOple. 17 

With regard to the social order, it is considered in three groups: a­
Qarüriyyat (essentials), b- · tl<ijiyyat (complementary), Tabsiniyyat 
(embellishments) also· known as Kamaliyyat. 

In another consideration regarding to. the whole community, i ts groups 
and individuals, it is a- KullT (whole), b- Juz'T (partial). Lastly it is considered 
in three types in respect of the people's situations a-Qat'T (definite), b-ZaiınT 
(speculative), c- wahmi (superstitious). 18 

Briefly the main division of the maşlabah is as follow: 

l;)arüriyyat (çssentials): those which the lives (life) of people depend · 
and whose neglect causes total disruption and anarchy. Ibn-ul f:iajib, al-.· 
Qarafi, and al-Shatibi considered the five essential values namely religion, 
life, intellect, lineage and property, Qarafi adds the sixth essential, protecting 
honour which is attributed to Tüfi. 19 The first five essentials must.not only be 
upheld but also protected against any real or unexpected threat to their 
saf~ty. Destroying one of the five essential values is tıaram according to 
GhazalT. 20 The five values would be protected in t:Wo ways: a- maintainingthe 
subsistence, b-removing the disruptions.21 

l:f~jiyyat (complementary-needed): if the gaining of this maşlabah_ is . 
iı.eglected it might cause hiırdship in the life of the community but does not 
cause its collapse. ShatibT (d.790/l388) says bajiyyat those are needed for 
tawassT (widen) and raf'ul baraj (avoiding the hardships). If those are not. 
taken into consideration subjects would face harm and difficulties. However, 

ı• Ghazalf, "al- MuşıaŞiJ', p: 174-179. . 
ı 7 1bn Ashür, Mul:ıammad Tahir (d.l973) "Maqasid al-Siıarl'alı a/-lslanıl;~'alı" (İslam Hukuk Felsefesi, Gaye Problemi), p: 
123, Rağbet, translated by Vecdi Akyüz, Mehmet Erdoğan, istanbul, 1999. 
ıs lbn As~ür, ibid: p: 138. 
ı 9 1bn Ashür, ibid: p: 139. 
20 Ghazalf, "al-Muşıaşjii', 1/288. 
21 Shatibf "al-Muıvilfaqai", 2/8. 
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those diffıculties are iıot as dangerous as neglecting the essentials. "22 Thus · 
contain the field of ibadat (worship) the concessions (mkhaş) that the 
sharl'ah has granted for the sick, for the travellers, permitting them not to 
indulge in fasting and to shorten the prayers (salat), as the aims are to 
avoid hardship. 

TaiJsiniyyat: als o known as KamaUyyat (embellishments): this. one 
is a completion to the first two maşlabahs. It represents intercst and 
awareness of the mukallaf (subject). As ShaÇibl indicated that it may be 
summarized as part of the moral constitutions in the field of ibadat such as 
eliminating dirties; considering all types of cleanness, in the field of 
customary matters such ·as good conduct in eating, avoiding wastefulness in 
consumption, in the field of transactions such as preventing to seli 
something which is impure, leftover of water and food and in the field of 
jinayat (criminal offence) such as prohibition of killing women, children and 
religious man whilst in jihad fall within the scope of tabslni,Yyat.23 Therefore 
sad al-çlarai' (blocking the means) is considered asa kind of taf:ıslniyyat. 

Shurüt (Conditions) of MaşlaiJah Mursalah 

Same strict and indisputable conditions have been set for maşlaf:ıah to 
be a valid source. 

A vital condition of maşlaf:ıah is that it must be appropriate to the 
objectives of Sharl' (lawgiver). Ghazali remarked "interpreting the maşlaf:ıah 
as protecting the maqaşid al-Sharl'ah (objectives of Islamic Law) objectives of 
the lawgiver), nobody would oppose o beying the maşlaf:ıah unless they could 
produce positive evidence"24

• "We occasionally consider maşlaf:ıah and 
mlings when indications interchangeabiy reflected one an other''. 25 

Following the conditions intended to ensure that the concept of 
maşlabah is not arbitrarily established out of an individual's desire in 
legislation. · 

1- Maşlaf:ıah must not be in conflict with _;;ı principle or value which is 
sustained by the naş (text) or ijma' i.e. it is not contradictory to a defınitive 
indication or evidence.26 

2- Maşlaf:ıah must be genuine (haqlqlyyah) as opı;ıosed to inaccurate 
(wahmlyyah), which is an improper ground for lcgisladon. For cxamplc the 
recording of marriages in the court and issuing marriage certificates, 

22 lbid,2/IO-l 1. 
13 ShatibT"ai-Muwa(aqai", v: 2, p: 327. 
14 Ghazalr ibid, v: ı. p: 3 ı ı. 
ı; GhazaiT .. '"AI-Manklıiil min Ta"/iqai AI-Uşılf', p: 355, AI-Tab'ah AI-Thaniyah, Dar AI-Fikr AI-Arabi. Damascus. 
26 At;l;ar.l:fasan bin Mul)aııııııad bin Maf:ımüd (d.l250/1835) "/jaslı(valı ·ataS!ıar(/Jalat ai-Mai}a!IT ·ata.Jam'u Al­
.lawaini'", part 2. p: 339. Matba'alı 'llıııiyyalı. Egypt, h.l3l(ı. 
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recording contracts in the registry department p.revents shahadat al-zur (false 
testimony) and stabilizes the mu'amalat (trade contracts)27

. 

3- Maşlabah must be kullT (general) so as to secure its benefits and 
prevent harm as a whole, not to a particular person or group of people.28 

· Besides these conditions, Imam Malik (d.l79/795) considers fiırther two 
other conditions as follows; 

4- The Maşlabah must be ma'qülah (rational) and acceptable for the 
people of comprehend. 

5- Maşlabah must prevent or eradicate hardship from people, which the 
Qur'an expressesin the sürah al-Ma'idah (5:6) "God never intends to impose 
hardship upon people"29

, yet GhazalT (d.SOS/1111) maintained that maşlabah 
mu st be çlarüriyyat (essentials) for i ts validation. 30 

Consequently, the main purpose of the law is to obtain the benefits 
(jalbul şalab) and avoid evils (daf'ul fasad). Maşlabah would be obtained by 
improving the man's situation and reinoving its evils, because man is the 
vicegerent on the earth and halder of His truth therefore making him 
peaceful would reflect in world peace too.31 Ifthe evaluation of the maşlabah 

·and mafsadah were the responsibility of mankind SharT's objectives would be 
facing the danger of not being practiced. In that sense, ShatibT says "in the 
religious cantext the aim of obtaining the benefits (jalbus şalab) and 
avoiding' evils (daf'ul fasad) are to provide the needs of this world for the 
sake of the- hereafter and not providing personal desires or avoiding personal 
hatreds. Religion prevents people from following their desires and guides 
them to be a servant of Allah" .32 Allah indicates this clearly in the Qur'an as: 
"And if the tnıth had. been in accordance with their desires, vcrily, the 
heavens and the earth, and whosçver therein would have been corrupted. "33 

Resalah fil-Maşlal)ah al-Mursalah 

TüfT commences with the badith "Harm is neither inflicted nor 
reciprocated in Islam"34

, attempting to evaluate by i ts sanad (source), la.Q~ 
(enunciate) and ma'na (meaning) emphasizing that it would not be doubted 

27 Zuhailr. "Uşıil". part 2, p: 799. 
18 Khallaf" =Ilm" p: 87; Badran "Uşıif', p: 214. 
29 ShaÇibT, "al-!'tisam", part 2, p: 307-314. I3eiruı. 
30 Ghazali. "ai-Mustasfa", part 1, p: 141. 
31 lbn Ashur. "Maqtf.sid'', p: 121. 
31 ShaÇibT "ai-Muwlfaqai", v: 2, p: 29-30. 
33 Qur'an: ai-Mu'minün 23/71 
34 lb~·Majah "Sunan", ll, 784, f:ladith no: 2340. 
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about the reality of the bacUth, then starts the subject with the title of "legal 
proofs" (adillah al-shar'iyyah)35 

Know that the sources of .law ( adillah al-shar'iyyah) are 19. that are 
determined by indliction;36 As far as .the scholars are 'concerned, no more 
sources are available. These sources are in sequ.ence; first one is the Qur'an, 
then sunnah, cansensus of the community (ijma' ummah), consensu·s of the 
MadiRies, analogy, opinion of the Companiçms, public interest (maşlabati 

. mursalah), presumptton of continuity· (istisbab), original purity (b~ra'ati 

aşliyah), custom ('urt), induction (istiqra'), blocking the means (sad ·aı­
dharai'), infe.rence (istidlal), juristic preference (istibsan), accepting lesser 
(akhz bil akhaf); prevention (işmah), cansensus of Küfa, cansensus of the ahl 
al-bayt and cansensus of the four caliphs that are some accepted 
unanimously and some controversially. Understandirig of these sources with 
their scope, extent, reality, detail of rulings is ı:nentioned iri the principle of 
Islamic Law. ·· · 

Later, the Prophet's badith "Harm is neither inflicted nor reciprocated 
in Islam'137

, requires obtaining benefıts (maşaleh), and refuting (nafy) evils?8 

Since çlarar (harm) is an evil itself, sharlali avoids the evil and requires the 
benefıt that is al-maşlabah, because these two concepts, · maşlabah and 
mafsadah, are contra~ict, thei-e is not exist intermediary between them. 

The strongest proof: 

-Investigation of al-maşlabah _al-mursalah (public benefit) in the side of 
Najmaddln al-Tüfı requires i ts original sourte. Therefore. his prominent text 
"Risatah al-Maşla(Kıh" will be presented here. His fundamental views about 
the concept are as follows: 

The strongest proof of the 19 proofs is naş and ijma' that are either 
conforiİl to maşlabah or oppose to it, if these two ratify maşlabah, how well 
the recompenser then no dispute. In three proofs, naş, ijma' and obt_aining 
maşlabah which is deduced from the badTth.- "Harm is nelther inflicted- nor 
reciprocated in Islam", have m et in one ruling. Nevertheless, it is Mt possible 
to ignore the maşlabah when naş ijma' and other Shar'T evidences contradict · 

3
; See Khallaf"Maşaair", p: 106-109; the translation ofTüfı's MaşlaJ:ıah, QasimT's work was considered asa basis, ·same 

mistakesin this work are revised comparing it with Muşt;ala Zayd's work. lt was translated by KasifHamdi Okur into 
Turkish with poinıing the sign of"krs" (ct) in related points. In addition to 'that same necessary sub-titles. which was put by 

· Muşt;afa Zayd, were added to explain the focal points and same explanatory notes were added when its necessary. Thus, . ' 
fina! published work by Kaşif Harndi Okur is alsa taken into consideration during this work. 
36 Tüfı had quoted these proofs from Qarafı (d. 68411285), the last sentence is an inclusion of Tü tl. Qasimi had claimed that 
he discovered extra 26 prools by induction (istiqra), increased the amount ofproofs 45,see: Kaşif Harndi Okur (Na Ş Fe 
Mn şin (kıt) "MnqnŞid Fe {itilıiid" p: 275. 
37 lbn Majah "Sunan", II. 784, J:ıadith no: 2340. 
38 Cf 17. 
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· to maşlabah, inaşlabah· becomes the primary sources through the methods of. 
takhşiş (particularizatiön) and bayan (clarifıcation) to mediate Shar'T 

· evidence. However, it does not mean to violate naş and ijma' or no longer to 
be a part of an activity in rulings; ·as priority of sun9-ah to the Qur'an in 
rulings due.to i ts elucidatory role. · · 

Determination of the hypothesis is that naş and ijma· either wholly 
obtain harm, evil ot vice-versa, if they do not obtain harm, evil then, are 
ccinformed to care of rriaşlabah,39 if they require harm; harm either would be 
who le of the meaning or some part öf it, when the meaning of them is wholly 
acquired, it must be excluded from the badith of the Prophet (pbuh) "Harm is 
neither inflicted nor reciprocated. in Islam'; such as preseribed penalties (al­
budud), punishments (a1-'uqübat) erime, on property, life and chastjty, when 
the m eaning of the harm is· partly acquired that requires a specifıc proof, then 
it is applied, however, rf it d.oes not necessitate a specifıc evidence, since 
consideration of the total of the evidence is preferred, naş. and ijma', then, 
have to be particularized based on the badith "Harm is neither inflicted nor 
reciprocated in Islam" .40 · 

Perhaps, you may say that the principle of acting upon maşlabah by 
the w ay of takhşiş · (particularization) and ·bayan ( clarification) ,· pas ed on the 
badith of the Prophet (pbuh) "Harm is neither inflicted nor reciprocated in 
Islam" is not dorriinant over ijma', .because ijma' is a·defınite source, however 
the principle of acting upon Iriaşiabah is not definite, because the indication 
acting u po İl maşlabah and the· badith that is indicated, from the standpoint 
of imply, is not defınite, thenit is mo re· appropriated41 Evi'dently, w e res po nd 
to your enquiry that that action upon maşlabah is stronget than ijma\ then 
as a result it is deduced that maşlabah is the most stronger evidence, 42 

because the strongest than stronger is the stroiıgest. It becomes obvious 
when maşlabah and ijma' are considered. 

Al-Maşlal)ah: 

Albeit, maşlabah is concerned with its terminology, meanings, 
explanation of an attention that is given by religion and ground for is 
elaborated as below: 

39 Ct' .17. 
4° Cf 18. 
41 "H ann is neither innicted nor reciprocated in Islam" of this f:ıadith and its evaluation is considered in genemi see: 
'Abdurraf:ıman b. ShihabuddTn b. Af:ımad ibn Rajab al-f:lanbaiT, "Jain"iul 'Uitlm wal/:fikam", Darul Fiqr, Beinıt 1992.301-

.303. For the conditions ofaccepting'Af:ıad (solitary f:ıadith) traditions see: Muf:ıammad lbraf:ıim ~1-f:lafiıawT, Dirasal 
Uşüliyyah fıs Sunnah an-Nabawiyyah, 264-279, 297-299, Egypt, 1991. 
42 cr ıs . . ' 
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a-It is derived from "şalaba" in the mould of "maf'alah", a virtual form 
of something that is perfect in conformity with the requisite such as a pcn 
that its .form is suitable in conformity with writing, a sword that i ts form is 
suitable in conformity with hittingY 

b- Definition of maşlabah based on 'urf (custom), it"is a cause which 
guides to the şalaba (virtuous, suitable) and benefit as trade causes to profıt. 
In account of the religion, it is a reason, whether it is a devotional matter 
('ibadat) or custom, which conveys to the objectives of the Lawgiver, and 
then it is divided in to two that is what the Lawgiver requires for Himselfas a 
dcvotional matter ('ibadat) and is of what is the Lawgiver rcquires that 
benefit for creatures to regulate their circumstances.as customs (al~adat).44 

c- Considerahon of the religion about maşlabah would be able to 
identify into two ways, outlining (ijmal) and detailing (tafşTI). Elucidating the 
outlining is with the verse "O mankind! There has come to you a good advice 
from your Lord, and a healing for that is in your healing ..... "45 This refers to 
the following meanings below: · 

First aspect: with the expressian of "There has come to you a good 
advice" the 'statement that the Lawgiver had co ncemed to give ad vi ce to 
mankind that is the biggest maşlabah (benefıt) for mankind, yet iri nature of 
advice to avoid mankind from evils and .to guide them to the righteousness. 

Second aspect: The Qur'an deseribes that it is a shita (hçaling), 
whatever is in your heart, the disease of ignorance, doubt, hypocrisy and ete. 
That is an enormous maşlabah. 

Third aspect: des.cribed as al-Huda (the guidance). 

Fourth aspect: deseribed as al~Rabmah (mercy), explains lawful and 
unlawful tqir:ıgs. There is a highest degree of maşlabah in the guidancc 
(huda) and mercy (rabmah). 

Fifth aspect: it is an attribution to the mercy and bounty (faDl) of 
Allah; aught would be originated from these. two apart from an enormous 
m~~ba~ - .. 

Sixth aspect: "therein let therri rejoice" it is in the meaning of 
congratulation for them that are the two, congratulation and happiness, are 
distinctively an enormous maşlabah. 

Seventh aspects: "That is better than what (the wealth) they amass", 
what is accumulated is because of their benefits, the Qur'Ein and its benefıts 

43 Cf 18 
•• cr 19. 
45 Qur'an: Yunus: 10/57/58. 
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are mo re benefi dal· than the ir benefi ts. The most benefidal maşla~ah is the 
ultimate limit of maşla~ah. 

These seven aspects of the verses indicate that the religion (al-sha:r') 
concerns the benefi ts of the responsible person, pays attention to them, when 
naş (text) is investigated, using the method of induction, you would come 
a_cross many proofs related to this context. 

Determination of naş · and ijma' as a determiner source for the 
indication of the rulings that is not considered as maşla~ah of mukallaf 
(subject) that iş related to the religious responsibilities, when it is 
questioned, we then response as such: as we agreed upon, naş and ijma' are 
determiner sources that deal with ibadat (devotional matters) and a part of 
non devotional matter that is canformed to maşla~ah.46 Nevertheless, we 
preponderate the concern of maşla~ah in the customary matters, transactions 
and the similar, because the concern ofmaşla~ah in such matter is an axis of 
the objective of the religion, yet it is the opposite to the devotional matters 
that is a right of the religion, which is unknown of their fulfılment except 
from the ı>ide, with the guidance, of naş and ijma'. 

Our investigation is as follows: 

. The First search: Can Allah's deeds be justified (mu'allal) or not? 
. Supportive group' s arglİment is that a deed which has not have a reason 
('illah) is absurd; Allah (swt) is free from absurd (abas). The Qur'an is full of 
justification of deeds for example "and that you may know the number of the 
years and the reckoning. "47 Argument of the opponents is that whoever does 
anything for a reason must require that cause for him to become complete. 
Since he has not had the cause before he is incomplete by himself and 
requires other to complete him. Attribution of deficiency to Allah (swt) is 
unfeasible. It is responded that the evidence is not prevalent. The claim can 
be only suitable for creatures ·(makhlüqat). In fact, Allah's deeds are 
questioned (mu'allal) for a ruling a purpose that is returned to the ben~fits 
and completions of the accountable person. This is not a benefit for Allah 
(swt) and His completion, because of His existence, the Self Sufficient 
Master. 

The second search: consideration of maşla~ah is a grace of Allah (swt) 
to the· creature according to the ahl al-Sunnah, it is an obligatory to Allah 
(swt) according to Mu'tazilah. First group's argument is that Allah (swt) 
rules over ereatlıres through possession, for Him nothing to be an obligatory. 
An obligation demands a higher obligatory authority, thus there is not any 
higher obligatory authority but Allah (the high exalted). The other group's 
argument is that Allah (swt) obligated His creatures to worship; therefore He 

•• cı: 20. 
47 Qur'an: al-lsra': 171!2. 



82 Dr. Saim KAYADiBi 

;hÔ~llc~~sid~r their maşla1:ıah to dissolve away the obstacles they facc;d iri . 
obligation, otherwise, it would 'be an unachievable responsibility (taklTf ma la 
yutaq) or as such. This approach can be responded as, it is baseq on· the 
concept of the adomment of intellect and its condemnation (tabsTnul aql wa 
taqbTbuh)48

, this is invalid according to the majority. · 

In fact, the consideration of maşlabah is ·a grace obligation from Allah 
(swt), because He maintained condescension. with it; not a grace that is 
obligated to Him. As we said in " .. .it is ~hey w h om Allah (swt) will 
forgive ... "49 that its acceptance is an obligation from Him, ·not to Him, as 
such the mercy (al-Rabmah) in "To Allah (swt) He has preseribed mercy for: 
Himself. "50 

... 

Tb, e third search: Th~ religion, a~· it 'C~rtsİdeis the creatures' maşl~bah, 
wQndering whether the religion absol~ıtely ~~s:-com:mitted to can'sider in· the m 
all or· th~ highest one sometimes; ··ın:· the middle sometimes. All these 
assumpti6ns with their types are possible. 

. . . . ( .. . . ·- ·-· 

Investigation of the consideration of Maşlai:Jah in detail in terms of 
its source: 

Fourth şearch: its detailed inv~stigation is grounded on the Qur'an, 
sunnah, ijma', and intellect (nazar). We will provide some examples for each 
orie, investigating them in many details are beyand the scope of this paper. 

• 
Qur'an: "And there is (a saving ot) life for you in al-qişaş" 51 , "And (as 

for) the male thief and the ft~male thief, cut off their hands"52 , "The woman 
and the man guilty of illegal sexual intercourse, flog each of them with a 
hündred stripes"53 ete. its examples are so·vast. As it is obviously seen in the 
mentioned verses that human.'s maşlabah; ip. their life, property, .. honour, is 
considered. In sum, there is not any verse iİı the Qur'an ·that it is not 
inc_luding human' s maşlabah (benefıt) or maşaleh (benefits) as we explained 
it in a different concept. · 

. Sunnah: "do not purc_hase among you Ôn other's purchase" ., "do not 
purchase townsman behalf of Bedouin", "women would not get married on 
her aunt and aunty if you do that you had broken your kinship", and this 
and si mil ar examples are so may in the sunnah because sunnah ·is the 

48 See about taiJsTn wa taqb'iJ:ı in Abu Arrish, Musa Ayish sabih "Qaidalı al-Ta/ısbı iva al-Taqbilı ıva atlıamlıa fi Usul al- . 
Fiqlı", unpublished .PhD dissertation, University of ai-Azhar, 1407/1 987'. · 
49 Qur'an: an-N isa: 4il7 
50 Qur'an: An'am: 6~2. 
51 Qur'an: ai-Baqarah: 2/179. 
52 Qur'an: ai-Ma~h: 5/38. 
•
53 Qur'an: an-Nopr: 24/2. . .. 
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explainer of the Qur'an. As I pointed out everyverse contains a maşlabah, 
hence .the explanation conforms to the explained. 

Ijma': Scholars are all in agreeing with the cons1deration of obtaining 
maşlat:ıah and avoiding evils except 1nflexible the Z~hiri school of thought. 
The leading personaUty in this concept is Malik who with al-Masalit:ı al­
Mursalah. In fact this concept is not only specifıc to Malik, but alsa all of 
them embraced it, yet. Malik had used ·it much more than others.54 Even 
though so me are despite of rejecting ijma', they accepted- maşlaljah, then 

. explain obligating the right of pre-emption (shuf'ah) 55 with considering right 
of neighbour and its maşlabah, permission. of salam56 (forward sale) and 
ijarah57 (lease) for the sake of peoples maşlabah despite of contradicting 
analogy ( qiyas) and rest of seçtions for naqd ( currency) wi th i ts ·cas es in 
detail are related to reason (mu'allel) of maşlat:ıah.58 

· Intellect (Reasoıiing): There is no doubf in the considcration of every 
petson who is having common sense, discretioıj:J~at Allah (swt) considers 
particularly and generatly His creatures' maşlaban. From tl1l' first aspect of 
the consideratiori of maşlal:ıah that is general concept, in thcir f'irst creation 
and maintaining sustenance, Allah (swt) had considered their maşlabah. 
Hence, in their fırst creation, He brought them .from non-existence to 
existence forrri so that tfıey can maintain their maşlabah as it is explained in 
the following verse in total "O man! What has made you careless about your 
Lord, the Most Generous? Who created you, fashioned you perfectly, · and 
gave you due proportion. In what ever form He willed, He put you 
together. "59, "Our Lord is He Who gave to each thing i ts form and nature, 
then guided it aright. "60 The n in the ir maintaining sustenance, prepared for 
them reasons, creation of the earth, sky, and what is in between them, to live 
with them and have pleasure, as these are indicateci wholly in· the Qur'an 
'~HaveWe do-not made.the earth asa bed, And the mountains as peg? ... "61

, 

"We pour forth water in abundance._ .. "62
, "He it isWho created for you all 

that is on earth "63
, "And has subjected to you all that is in the heavens a,nd 

··an that' is in .the earth; .it is all as a favour and kindness from Him '·' 64
• 

From the second · aspect that is a specifıc concept, for the blessed 
·: _ servan ts m·aşlabah for the hereafter is considered. Allah (swt) has gUide~ 

-~· Cf: 23. 
· . 

55 Shufah (right ofpre-emption): Pre-emption consists ofacquiring possession ofa piece.ofproperty heldin absollıie · 
ownership which has been purchased, by paying the purchaser the amount he gave for it, Majallah clal!se: 950 · 
56 Salam: see: Majallah clause: 123' . · · 
57 ljarah: see: Majallah clause: 405. 
58 Cf: 23. 
59 Qur'an: lnfı~ar: 82/6-8. 
60 Qur'an: Taha: 20/50. 
61 Qur'an: Naba: 78/6-16. 
62 Qur'an: Abasah: 80/25-32. 
63 Qur'an: ai-Baqarah: 2/29. 
64 Qur'an: iıi-Jathiyah: 45113. 
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them to right way, have them achieved to get enormous reward in the 
prosperous place.65 In fact, He considered the whole servant's maşlabah, 
hence invited the whole to the maşlabah ofthe servants that is the believe 
(al-lman). However same of creators rejected the invitation without 
responding. ·.The fallawing verse stress this point "And as for Thamüd, we 
showed and made clear to them the path of truth, but they referred blindness 
to guidance .... "66 Its clarifıcation is as, the invitation was gerıeral, · the 
completion of the maşlabah, ratifying its existence by the success was 
specifıc with an evidence of Allah (swt) "Allah (swt) calls it the .home of 
peace and guides who m He wills to _the straight path. "67 In this verse Allah 
(swt) called Ts general, tlie guidance and success to the right path are specifıc 
to His will. 

· When t~ts is acknowledged th."~n it . is impossible that Allah (swt) 
considered His creature's maşlabah ·in theit fırst creation, hereafter and 
maintaining sustenance, and later He· neglects their maşlabah in. legal ·· . 
rulings (al-ahkam al.:shar'iyyah) which are more general and for that reason 
this generality it has to be considered fırst and since it is alsa part oftheir 
sustenance that is protection of their property, life and their honour and 
since they can not carry out without it therefore it must be accepted that 
Allah considered legal rulings already.68 Thus it is said that Allah considers 
creature's maşlabah in the legal rulings. Hence, as far as His consideration of 
maşlabah is confırmed then it is not possible neglecting maşlabah· in 
anyhow. There is no point of any conflict in the case of naş, ijma' and the 
other sources are canformed to the maşlabah, however any legal proof if 
contradicts to maşlabah, as we indicated earlier, maşlabah becomes the 
primary sources, then canciliate them through the methods of takhşlş 
(particularization) and bayan (clarifıcation). 

As such, what we have mentioned earlier canceming the religion on 
maşlabah, its evidences indicate that as for the consideration of maşlabah 
has been substantiated. 

In this part of the articie; Tüfı approaches)o the concept of ijma' unde~ 
a new title attempted to identify i ts nature as he used the same methçd while 
identifying the concept of maşlabah to substantiate maşlabah's privilege that 
is the maşlabah is preferred to ijma'. 

After explaining its defınition linguistically and technically, providing 
evidences· from the Qur'an, sunnah, intellect and their objections was 
illustrated,' he then concluded his argument with " .... you know that, o ur 

., C'f: 24. 

~· Qur'an: Fuşşilat: 4 ıiı 7. 
67 Qur'an: Yü n us: 10/25 . 
68 C'f: 25. 
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objective all from this is noHo damage the ijma' or to grumble it completely,· 
in contrast, we approve ijma' in the field -of devotional matters. (ibaqat), 
determined values of sharlah (mukaddarat), ete. our obje_ctive is only to. 
demonstrate that the principle of consideration of maşlabah that is deduced 
from the badith "no harm shall be inflicted or reciprocated In Islam"69

, is 
stronger than ijma' and its basis is also stronger than ijma's basis. As for 
this, it is obvious that from our explanation of.the evidences of maşlabah 
and the respanses that we made to' the objections for the evidertces of ijma' 

u70 

Why Maşlaf)ah has priority to Naş and Ijma'? 

As for the concept of the consideration of maşlabah, as we mentioned 
earlier, many aspects demonstrate its priority over naş and ijma'. 

First aspect~ As fordeniers of ijma' while rejecting it they approved the 
consideration of maşlabah over naş and ijma', therefore it is a unified 
concept, unlike the ijma' is a disputed concept. Holding something that is an 
agreed u po n is much better than something which is disputable. 71 

Second aspect: indeed texts (naş) are divergent and inconsisten.t.that 
is a reason for disagreement in the rulings that con_dem_ned by la~. The 
consideration of maşlabah is a reality itself,: it w~uld iıot be disagreed 
\!po n. 72 Implementation of maşlabah provides the· unicy ·that is required by 
law (sharl'ah}; thus it is worthi_er to ·be· followed as Allah (swt) express ''And 
hold fast, all of you tog€ther, to the ro pe of Allah, and be not divided among 
yourselves," 73

, "Verily, those who divide their religion and break up into 
sects, youhave no c()ncem in them in the least"7

\ the Prophet (pbuh) said 
"Do not dispute amoqg you, if so your hearts will dispute", for the praise of 
the.context of unity Allah (swt) says "And He has united their hearts. If you 
had spent all that is in the earth, you could not have united their hearts, but 
Allah (swt) has united them. "75 Finally, the Prophet (pbuh) said "O you 
Allah's servants be brothers". 76

, 

Third aspect: contradicting the naş to the maşaleh and its similqr is 
established in the sunnah, one of them, as preceded, is about Ibn Mas'üd's 
applicadon that he contradicted to naş and ijma' in the case oftayammum 

69 lbn Majah "Swıan"ll, 784, l)adfth no: 2340; ShaÇibT"ai-Muw.faqai", lll, p:l7. 
7° Khallaf"Maş.!Hir" p: l 19-129, QasimT d id not include the ijma' in his work see: Risa/alıjii /llaŞalil}ai-Mursalah: -55: 
71 Cf: 35. ·. ' .. 
72 Cf: 35. according to QasimT's work "it is agreed upon" see: Risa/ah fil ma şali!} ai-Mursalali, ·ss. 
73 Qur'an: Ali-lmran: 3/l 03. 
74 Qur'an: An'am: 6/159. 
75 Qur'an: An fal: 8/63 
76 Tlıfı, after providing the verses related to oneness and unity, he gives some examples of the dis_agreements and disputes. 
Expressing thaHhe l)adiths that were m ade up for denigrating the leading lmams, are m ade_ u'p onl:t for the sak e of mazhap 
fanaıicism. He exemplifying all this, despite of the existing o'fthe verse for unity, how the unity is not achieved. See: 
Khallaf"Ma,27dir". p: 130-133. · 
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(to wash with dean sand or earth where water is uİıavailable) for the sake of 
caution for maşlabah in the devotional matters (ibadat). Allother example of 
them is as the Prophet (pbuh) when at the return of the Handaq war he 
ordered "nobody could perform aşr prayer until you arrive to Banu 
~urayzah", despite this, some of them had performed before arrival77 

responded with "The Prophet (pbuh) di d not as k this for-this from us", yet he 
required from us to arrive there as soon as possible, that is a similar case of 
what we mentioned. It is exemplified with another example,: the Prophet · 
(pbuh) had said to Aishah "I would have destroye4 the Kabalı and rebuilt it 
oİı the hasement of Ibrahim's basement". It shows that Kabalı has to be 
rebuilt on the grounds of Ibrahim's basement, due to people's tnaşlabah, he 
had· discontinued. When the Prophet (pbuh) ordered to change bajj 
(pilgrimage) to umrah, the Companions responded saying "how it could· be? 
We have called it as bajj" then they hesitated. This case is a contradiction to 
naş in following a present custom, which looks like our case. As the similar 
case was in Hudaybiya, when the Prophet (pbuh) ordered them to take off 
ibram dress, the Companions hesitated because of the prevailed custom, it 
would not be taken off from ibram before the completing of bajj rituals, event 

·the Prophet enraged by saying "what is up? I order something it is not 
implemented". 

According to Abu Yala al-Mavsili's Musnad, . the Prophet (pbuh) 
employed Abu Bakr to announce "whoever' declare that there is no god but 
Allah, will embrac~ paradise", then 'Umar prevent him doing this with saying 
"so thenthey will be lazy", as it is mentionedin an anthentic badith 'Umar, 
in a similar case, had prevent Abu Hurayrah too. These conducts, contradict 
naş of the religion due to maşlabah. 

As for this, whoever make precede the care of maşlabah for people 
(commanded) agaitı.st other legal sources (adillah al-shar'iyyah), with his 
opinion h~ aimed to mal<e better people's situation, to obtain benefits that 
w ere en d o wed by Allah (swt), to combine rulings frorri separation, to un i te 
them from disagreement. So it must be at:least valid if not it is compulsory. 
The consideration of maşlabah is at least prior to rest of the other legal 
evidence, as we mentioned, related to ijtihad issues otherwise it has to be 
rajah muta'ayyin (preponderant by necessity). 

Consequently, as we determined it is obvious that the proof of the 
consideratio.n of maşlabah is stronger than the proof of ijma', it is preferred 
to ijma' and to _others from the legal sources in the qccurrence of conflict 
through the way of bayan (clarification). 

77 Cf: 39. 
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Object.ions and Responses 

If it is said, the opinion what you are daiming is only disruption of the 
religion by a mere analogy (qiyas) that it is like a satanic analogy which is 
spoiling the situation and opinions .. We responded as, it is an illusion and 
·ambiguity of a person who.wake up from asleep. Verily; it is only what we do 
is that, necessity of praeticing with a stronger evidence, to put forw~rd the 
legal evidence which is stronger than a legal evidence ijma'78

, aş -you prefer 
the ijma'over naş79 , naş over zahir (apparerit). Şo qiyas iblis (satan).fs ;,lam 
better than him you created me from fire but him from day" not supported bJ 
certain evidence like the consideration of maşlabah. öur daim, as ·we. 
mentioned, .is not related to spoiling the situation yet it is a category that 
prior one w hi ch is preferred. 80 

If it is said, the religion knows bettcr people's maşlabah, its . 
consideration is conditioned to the. legal evidence· ( adillah : al·Shar') is 
practiced and it made the legal evidence as focal point for illı,ıstrating~. 

·inaşlabah, thus absconding the legal.evidence, ğrasping somet:hing else is 
that being obstinate, and daring the religion. W e respond for this,::it is true · 
that the religion knows better people's maşlabafi, however, we do not accept · 
the allegation that the consideration of maşlabah =ıneans ab.scondirig the 
legal evidence, grasping something else,'üı coritrast to that it is departed by 
the mucq more stronger legal evidence. that is based on the:badith ofthe 
Prophet (pbı,ıh)."Harm is' neither inflieted n or reciprocated in Islam "81 as you 
daimed that ijma' is prior to other proofs. Then Allah (swt), habitually, 
rendered us a way to obtain o ur benefi ts, as· for that w e do not abandan it . 
because of an ambiguous situation, which is possible to conduct to maşlabah 
or not.. 

If it is said, the cansensus of the Muslim community is absolurely 
proven eviden ce that w on 't be contradicted. As we respond. that if you m ean· · 
with absolute (qat'T) that there is not any possibility of its contrary as in a 
saying "one is half of two" then, in that meaning we do not accept that ijma' 
is absolute, however if you mean with it that ijma' is based on an absolute 
evidence, its response was already illustrated earlier. For us, contradicting to 
ijma' by a stronger evidence (dalTI) is valid. 

If it is said, disagreement of the Muslim community, in the legal 
matters, is mercy and easiness.82 Confıning them to one sided perspective, 

78 See: Khallaf"Maşai/ir'', p: ·135; Sayyid Bey-"Uşıili Fzkzlı Dersleri Mebiilzisindeiz Irade Kaza ve Kader", 2.93, Kader 
Matbaasi, Dersaadet, 1338; Muştafa Zayd "al-Maşiaf:nlı",p: 153. 
79 See about these terms: DTrTnTMubammad FatbT"al-Maniilıii al-Uşılll;:val;jil (itilıtH bir Ra :vfit Taslıri' al-Islami'', p: 6~ . 

. 142, 144, Al-Risalah, Beirut, 141 8/1997; Karnal i, Mubammad Hashim "Principles of lslamic Jıırispmdence", p:9 I, 
lslanıic Text Society, 1997, Cambridg!!. 

· 
8° Cf: 41. 
81 Ibn Majah "Sıman", ll, 784, badith no: 2340. 
82 Cf: 42. 
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which shrinks the limit of easiness, is not confronted with the notion of . 
disagreement. We respond for that, this argume'nt is not stipulated that 
would it be followed? 83 Even if it is, unity becomes prior to discıgreement 
because of that the benefit Öf the unity is stronger than the divergence. Later 
your daim, the. divergence provide a tolerance for people, is conflicted with 
an evil which is originated from the same reason, that would cause, when the 
opinions is differed, to İnoral crumple due to some people preferring to obtain 
permitted rulings. Moreover, · exeecding disagreements, and variety· opinions 
cause undesired results which discourage non-Muslims from their inteİıtions 
when they inclined to convert to Islam because conflict in 'i ts 

1 
nature is not 

desirable as Allah (swt) indicates "Allah (swt) has sent down the Best 
Statement, a Book, its parts resembling each other (in goodness and truth) 
oft-repeated. "84

, a Book parts resembling each other (ki tabun mutashabihan) 
means it is a book that its verses are the similar and substantiate each other. 
It is only disputed in the mutashabih verses85 in the Qur'an, these are then 
comprehended through the light of the mubkam verses (the firm) 86 according 
to its principle. If your judgment is based on the principle of the 
consideration of maşlabah that is deduced from the Prophet's (pbuh) badith 
"Harm is neither infticred nor reciprocated in Islam"87

, and then you are not 
confused with the method of your judgement, as the dispute is removed. 

If it is said, the method that you are pursuing either wrong, thus; is not 
given attention upon, or. vice-versa. If your daim is true, the trueness might 
be either confıned to your method or not, if it is then the whole Muslim 
community, since the preceding of Islam up to the occurrence of this method, 
would have been in erroneous because non of them had propounded this 
method. If the trueness is not confined to your method, then your method 
become an ordinary method to be followed, yet the doctrine of the imarus 
that is agreed upon by the Community to be pursued is much worthier as the 
Pr_Qphet (pbuh) indicates "O you comply with the majority (al-sawad al­
a•Uam) because who is detached, will be in the hell." As for the response we 
say that our method, which is based on the evidences that we mentioned 
earlier, is not wrong. The trueness is not absolutely, yet is probably and 
interpret;itive (ijtihady) specifıed to the method·;-even if it is so it is obligated 
upon because the probability in customary matters is like absolu te "in other 
matters88

. As for the necessitating for the Muslim community being 
erroneous, it would persevere in every opinion and establishing a discipline 

83 He points out this "di vergen ce of my community is a mercy", according to Qasimi it is an untrue sıatement. Related to 
this saying, should you look at Ajluni "Kas/if al-Kiıafa" I, p: 64-66. 
84 Qur'an: al-Zumar: 39/23. 
85 See about the term Mutashabih (lnıricate): Kamali. Mu~ammad Hashim "Principles of lslamic lllrispl'lldence", p: 102. 
lslamic Text Society, 1997, Cambridge; Ramic, Sukrija Husejn "Lang11age and tlıe flllelpretation of Islami c Law". p: 126, 
The lslamic Text Society, Cambridge 2003. 
86 See more about Mu~kam (perspicuous) verses: Kanıali."Princip/es oflslamiclllrisprudence", p:94: Sukrija. ibid, p: sı.· 
87 Jbn Majah "Sunan", ll. 784, l)adith no: 2340. 
ss Devoıional matters. 
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that is newly raised. The majority (al-sawad al-a'?am) whom obligating to be 
followed is the proof and obvious evidence, otherwise, the scholars should 
have followed the comman people who contradicting with them, because the 
comman people are much more than the scholars in amo.unt. 

You know that the method that we deduced from the mentioned 
badith89 is different from the method, al-maşlabah al-mursalah that Malik 
espoused it, yet even the method is much more substantial than Malik's 
opinion. 

Consequently, in devotional matters and determined rules 
(muqaddarat'i shar'iyyah),90 

. ijma' and naş are considered whilst in 
transactions (muamalat) and others, maşlabah is considered. 

The proofs of devotional matters ('ibadat) 

As for its determination, the argument in the legal rulings either occurs 
in the devotional matters, determined rulings (muqaddarati shar'iyyah), 
similar to them or in the transactions (mu'amalat), customary matters (al­
'adat) and similar to them. If the fırst one takes place, it is deemed that there 
is naş, ijma' and the similar to them from evidence (adillah). Apart from the 
evidences mentioned above its evidences would be either one91 or more. 
Hence, if the one that would be a verses from the Qur'an, a badith, analogy 
or otherwise, it is then proven by them. If the evidence becomes more than 
one such as a verse from the Qur'an a badith, an analogy, istisbab and 
similar to them that are agreed upon whether verifying or nullifying then the 
ruling is proven according to that i.ınity, yet if the rulings are not agreed 
upon, that would accept either unity or not. If they accept compromisiilg then 
compromise them because the notian of .the legal evidence is the practise (al-

. i'mal) not the invalidate (ilgha'). However, the compromising shouldbemade 
by the way of obvious and reasonable not a way that playing a game with 
same evidences. If the evidences are not suitable for compromising then ijma' 
will take priority to the other nineteen evidences, yet naş will prior to other 
sources apart from ijma'. 

Accordingly, naş is confined to the Book and the sunnah. These are can 
determine a ruling by them together or individual. 

In a situation that the Book determines a ruling by itself, evidence 
would be one or more. If the dalil is only one, a verse which is related to the 
ruling, then it is implemented by this verse whether it is naş or ?ahir 

59 "H arnı is neither intlicted nor reciprocated in Islam" 
90 See about the scope of the Mukaddarat: Mehmet Erdogan, "ls/am Hukukunda Alıkamın Degişmesr·. p: I 14. istanbul, 
1994. 

91 !ts original word is yattal}ida, yet it means yatawal)l)ada which nıeans only one evidence (dalfl). 
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(apparent)' yet it is mujmal (ambiguous) 92 the n one of the twopossibilities 
or more possibHities, the one which is more ethical religion is practiced that 
is accepted as bayan. If the possibilities are equal irı moral aspect in respect 
of religion these are become valid. The preferred state is that each one has to 
be practiced then if the moral aspect of them is not obviously seen, 
eventually the case is suspended on the consideration of bayan. 

If there are mo re then one evidence from the Book, yvhic{ı means two or 
İnore than verses indicate to a ruling, inferences of the verses are combined 
each other then these are considered as one verse, if not, if the differences · 
are appropriated for reconciling then the verses are conciliated by the way of 
taqyld (binding) and takhşlş (specifying the general) ete. in the circumstanccs 
that the differences are not appropriated for reconciling, if some of the verses 
are certainly known .that they are abrogated, the other one is implemented. If 
it is not certainly known the mansükh (abrogated) is mubham (unknown), in 
this circumstances, for the identification of the mansükh, sunnah's approval 
with the other verses is considered as evidence, in natur'e sunnah is 
commentatar of the Book, thus it explains what it· is set of i ts ruling ncıt what 
it is abrogated. · 

The case where the sunnah is an authority making a rule .as a sciurce, 
the case will be treated abad badith (solitary tradition) just as of the ayah 
(verse) if the ·badith is authentic (şabib). And when the badith is not valid 
then it is unreliable, in which case the ruling will be deduced frçım the Qur'an 
where available, otherwise ijtihad is sought where appropriate, in a ıtıanner 
similar to that of adab (respect) of the Sharl'ah glorifying such it (Shar') 
where ijtihad is not appropriate, issuing a ruling should be withheld for the 
consideration of bayan ( explanation). 

And in the case where there is more than a tradition (badith), presents 
us with the following possibilities: 

First, if all the traditions are şabib (autheritic) they will either be of 
equal or variant authenticity. If there are of equally authentic and have the 
same context, they amount to the same status of abad badlth. If the 
authenticity varied, then they will either be combined where applh;able; 
otherwise some of them (traditions) are considered abrogated based on a 
proof from the Qur'an otherwise it was changed by ijma' or other type of 
evidence. 

Second, if some of the traditions are authentic: if only one badith is 
correct, the bas!s of the ruling will be that of abad tradition. If more than· one .. 

92 Mujmal (the Concise, the ambiguous): see: Kamali, "Principles ofislanıicJurispmdence", p:IOI; DTrTnTMul:ıammad 
Fatl:ıT"al-Mmıan{i al-UŞtllfyyahfil fjtihiil bir Ra :v fit Taslıri' al-Islami", p: 108; Omar Nasühi Bilmen "Hukuk-I /slam~ı:ve 

· ve-lstilal}tit-1 Fiklıı)J'(l. Kamusu", v:l, p: 79, İstanbul, 1985; Ram i c Sukrija Husejn "Lanquage and tlıe /meıpretation of 
/slamic Law" p: 119-123. · 
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badith is anthentic and they are in agreement, they will all be acted upon. If 
they vary they will be combirred where possible, otherwise so me of these 
traditions are abrogated, and then the cas e will b_e treated as that where all 
of them are.authentic. 

. . 
Third,· if the authenticity varies: If some traditions are more anthentic 

than others and they agree in content, there is no controversy_ as the case of 
abad badith." If the content differs theiı either the traditions will be combirred 
or where applicable, otherwise the traditions will be acted upon in sequence 
according to the degree of authenticity. Further, if the traditions that ·are 
more anthentic are in line with each other there are acted upon~ If, however, 
they vary then those are in agreement will be treated as in the case of abad 
badTth. And if they disagree with each other, they will be combirred if 

_ applicable otherwise some are abrogated either through as_ı>ignment or 
through- other methods of evid~nce (dalTI) as stated earlier for unclear 
abrogation. 

Forth, when a ruling has a reference in both the Qur'an and the 
Sunnah: if they agree then the ruling is acted u po n, and in this case each will 
either explain or confirm the other. If they differ, thei-ı they will be combined, 
where possible, otherwise, one will abrögate the other as a course of action. 
If abrogation does not apply, the case will be put to mo re detailed scrutiny, in 
which the Qur'an is adopted first since it is the greater original source and 
cannot be departed from for the sunnah that comes second. 

This completes the illustration of the ruling in 'ibadat (devotional 
matters). 

Proof of the Transactions 

As far as transactions and related issues are concerned the basis of the 
proof is public interest (maşlabah), as shown before. Maşlabah and the rest 
of proofs of jurisprudence (adillah sha'iyyah) either agree of differ. If they 
agree on a particular ruling on transaction as in most cases where the text 
(naş), ijma', and maşlabah confirmed the main essential five rulings i.e. 
killing the killer, and the murtad (apostate), obliterating the hand of the 
thief, and the budüd (punishment) of qathf (accuse of) and drinking alcohol. 
And so is the case for other rulings where the adillah sha'iyyah agree with 
public interest, If the adillah· however differs with maşlabah combination is 
sought, where adillah are acted upon in some rulings and circumstances 
rather than other cases, in such away that does not have adverse effect on 
maşlabah and or leads to misuse of all or part of the proves of sharT'ah. 
Where combination is not applicable, maşlabah -is put belare arty other dalTI; 
canforming to tradition "Harm is neither inflicted nor reciprocated in Islam"93 

93 lbn Majah "Sunan", ll, 784. badith no: 2340. 
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This is particular for dispelling the dharar (inflicted reciprocated harm) for 
the sake of maşlabah. Also it is because maşlabah is the main objective of 
adınİnistering the affairs of mukallafTn through the canfırıning the rulings 
and the remaining adillah such as the means, Of course, maqaşid (objectives) 
are always put before means. 

The Case of Disparity of Public Interest 

Public interesrs (maşlaf:ıah) and mafsadah are contradictory to each 
other and requir.ı: morritaring to dispel the disparity, and here we say: 

Every ruling· we arrive at either contains maşlaf:ıah or mafsadah or 
both. If the outcome of the ruling contains maşlaf:ıah it is adopted (this is the 
case where only public interest is obtained), where there will be ınore than 
one maşlaf:ıah they will all be sought. Otherwise all, whatever possible, will 
be sought. The one that interest the public most is considered if a number of 
interesrs are of equal value, one will be considered by selection. If allegation 
against a particular choice is suspected then the selection will be at random. · 

If a ruling happen to contain mafsadah and it is adopted then that that 
mafsadah is dispelled. If the ruling contains a number of mafsadah,. all will 
be dispelled if possible otherwise as much as possible. If only one mafsadah 
could be dispelled while others not, the most harmful will be dispelled. When 
the harm is equal, one is dispelled by selection and in case of any suspicion; 
rahdom selection is adopted to dispel the mafsadah. 

When both maşlaf:ıah and mafsadah are the outc;ome of a ruling, the 
maşlabah is sought and mafsadah is dispelled where possible. If that is not 
possible then the action will be according to the importance of obtaining or 
dispelling. If they are equal then one is selected, and where suspicion is 
raised, randam selection is adopted. 

This is a useful controller derived from the saying of the Prophet (pbuh) 
"Harm is neither inflicted nor reciprocated in Islam"94 to arrive at the most 
preferred ·rulings and to remove disagreements.~by the several chain of 
narrations. The benefıts of disagreement among scholars, discussed wi~hout 
being intended as the main aim of the discourse, involves the knowledge of 
the facts relating to the rulings, and their characteristics and counterparts as 
well as the difference between them. 

Why Maşlai)ah is not a proof in respect to 'ibadat (devotional 
matters)? 

9
' lbn Majah "Swımı", ll. 784. f:ıadlth no: 2340. 
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Maşlaf:ıah is' ~ccredited in transactions and similar issues but not in 
'ibadat devotional matters, since 'ibadat are specifıc commands .in its own 
right, whose amount, ways of practice, time, and place, cari only be realized 
through shari'ah, The believer has to fallaw them as preseribed because for 
·him they are obligatory and in his own interest. The r(ght of mukallatın 
(subjects) are contained in the ruling of shari'ah which manages the interesrs 
of the mukallaf and consequently it is accredited and the ai m s rest. 

The argument that "the shar'l knows better the public interest and this 
· is where the proof/should be sought" is not valid as we have shown that 

consideration of public interest is not only from the proves of shar'1, but alsa 
the most powerful and specifıc one and so it is put before any other proof in 
getting the maşalif:ı: 'Ibadat are sought in shar'l proof because interest of the 
public in 'ibadat is not conceivable through mind and custom. The interest in 
managing.the makallaf rights is known to them through custom and mind. 
Therefore, if we see the dalTI of shar'i is silent we will know that we have to 
search for maşlaf:ıah to protect it, just as the case of the text that does not 
detail the ruling and we have to complete that by means of qiyas, which is 
the attachment of the case where the shari'ah is silent to the text statement, 
with the jami' (connection) between them ('illah). 

Gad knows bett'er. 

Conclusion: 

The principle of maşlaf:ıah had been gained a different interpretation by 
Tüfl. In terms of devotional matters and muqaddarat al-shar'iyyah (specifıc 
injunctions) naş and ijma', and in terms of mu'amalat the notian of 
maşlaf:ıah are main principles. If maşlaf:ıah tends to differ with naş, 

ırtaşlaf:ıah becomes initial principle on the bases of the f:ıadith "Harm is 
neither iriflicted nar reciprocated in Islam"95 if there is no possibility a 
compromise between them. Because this f:ıadith is a special instruction, thus 
it is necessary to take maşlaf:ıah in to the consideration in order to avoid any 
kind of harm. 

Shar'T evidences exist, as a whole, for materializing of the objectives of 
the lawgiver via obtaining of maşlaf:ıah and avoiding harm. Tufi deflnes 
maşlaf:ıah as "the reason ieads to the objectives of the Iawgiver in the way of 
either 'ibadat (devotional matters) or adat (customs). 96 

TOfl's ideas, which are deseribed above has started to be echoed among 
the scholars especially after Jamaluddin al-QasimT published Tüfl's Risalah, 

95 Ibn Majah "'Sımrm", II. 784.i)adith no: 2340. 
90 Zayd Muş1;ata "'al-Maşla/:Kıhfit-Tashrl" al-Islami ıra Nqjmaddfn al-Tılfi". p: 210. Oarul Fiqral-'ArabT. 1964 
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although it did not evoke a similar reaction among Tüfl's contemporaries.97 
· 

The majority of Islamic jurists consider his claims contradictory and 
excessive in general while oth\'!rS accept them on certain conditions even. 
though there are some subjective evaluations which are based upon Tabaqat 
Books where Tüfi was accused of perversion, mulbid, a member of RafizTs.98 

For example, as Abdulkadir Şener said that it is impossible not to agree with 
Tüfl when .one examines 'U mar' s decisions and he added that the specifying 
of certain naş with maşlabah would not be contradicted with nous and logic 
on the condition of being suitable to the Islamic notions and objectives.99 

· 

One of the late Ottoman scholars is Isma'il .Hakkı İzmirli, uses this 
· description about Tüfi's ideas; "NajmaddTn al-Tüfl's opinioris about maşlabah 
provides great deal of easiness for handling many problematic issues in 
trans.actions (mu'amalat) areas." 100 According to Maştara Zayd it is possible 
to evaluate Tüfi's opinions in three different points: 1- maşlabah emerges as 
the axes of the lawgiver for this reason it is the strongest and the most 
special of all Shar'T evidences. 2~ There are conditions in ~hich naş and 
maşlabah might contradict in such circumstances in respect to the fırst poiİlt, 
maşlabah gains priority. 3- Giving priority to maşlabah is valld in the 
rnu'amalat matters only. 101 

The scholars such as M. Abü Zahrah, al~BütT, KawtharT (d.l952) 
criticizes Tüfi's cipinions, according to them Tüfi is wrong when he .is 
süggested that maşlabah contradicts with a definite naş. Al-KawtharT accuses 
him of infideUty (mulbid) and criticized him to be the fırst one as the first 
opener of the doors of evil; "because Tüfi and his followers use the methods 

. which has no any Shar'T bases in order to jiıstify their own interests and 
desires. And what a· terrible sin is to use such statements. This attenıpt is 
nothirig but an effort towards rendering prohibitions of SharT'ah permissible, 
in the name of maşlabah, ask this uninhibited person what is maşlabah ·and 
on what grounds you W<!nt to establish your law? NajmaddTn al-Tüfi is the 
fırst person who left the door of ~vil ajar. No Muslim has ever made such 
statement, this account to nothing but a pervı_:ı;:sion, those who follows such 
ideas may never gain anythirig from the religioİı and know~edge. "102 

· According to KawtharT no one shou~d level with such degenerate who tries to 
adopt a principle that would annihilate the very bases of the SharT'ah. 103 Abü 

· Zahrah (d. ı 974) approaches with a different criticisis,m and he stated his 
wish as if only Tüfl was livin~ in this era he would have seen social 

97 Zayd MuŞ\:afa "a/-Maşla/:kllı", p: 1.61-163. 
98 AI-KawtharT. M. Zahid "Maqa7ar" p: 257-259, 1388. · 
99 Şener Abdulqadir "/s/arnljukukımwı Kaynaklarmdan Q~vtis, lsti{ısffıı ve !stişla/j',p: 155, Ankara, 1974 
100 Uyanık Mevlüt "Kur'aıım Tarihsel ve Evrensel Okımu$t", p: 221, Ankara, 1997. 
101 Ibi d p: 222-223. 
102 AI-KawtharT, M.Zahid "Maqattfr", p: 257-259. 
103 Ibi d p: 259. 
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dilemmas, efforts and desperations of scholars in the face of obstacles so he 
could have realized how the understanding of maşlabah differs on a great 
scale. And he wonders how Tüfi would have approaciıed the issue towards 
the determination of what maşlabah is. "Shall we abandon defınite naş for 

· maşlabah which is variable and being öpen to different interpretations? You 
must be informed that what is balal (permissible), what is bararn (prohibited) 
are very clear. What is go ing to protect us form suspicious elemen ts between 
these two is consideration to certain naş. Both liberation and enlightenment 
are in definite naş. Ids unmistakeable straight main road. To embrace it is to 
grasp an unbreakable handle. "104 

While Mehmet Erdoğan accepts Tüfi's opinions as a bit excessive, he 
also sigiüfıes the extremity of th~ accusations and criticisms towards Tüfi · 
based upon Tabaqat sources and these are not type of the judgments which 
d~duced from an overall examination of all Tüfi's works. 105 

It is obvious that Tüfi's approach ·has provided a different angle to the 
history of Islamic law. While the previous jurists were prerequisiting 
maşlabah not to contradict shar'T evidences, Tüfi was motivated by the · 
principle that SharT's aim is to fulfıl maşlabah of subjects. For that reason 
maşlabah is preferable by the support · of necessary. judicial method and 
maşlabah is the strongest evidence among other shar'T basis. According to 
Tüfi if naş and ijma' contradict each other, maşlabah has priority over naş 
and ijma'. For that reason, it is a veı:y signifıcant requirement to de termine 
the objectives of the S barT'. 

ıo.ı Abu Zııhrah "Imam M §lik", 380; al-ShatibT Abü Isbaq IhrabTm b. Müsab. Mubammad ai-Ghimatr "AI-Mull'fijiıqfftji 
U şii/ al-al}kfftu", 21309, edited by' Abdullab Diraz. Cairo. 
105 Erdogan Mehmet "Islam Hukııkımda Alıkanım Deği~uest', p: 95, second edi tion, ·Marmara University Faculty ol' 
Divinity, 1994. 




