islam Hukuku- Arastirmalan Dergisi, sy.9, 2007, s.71-96

AL-TGFI- CENTRED APPROACH To AL-MASLAHAH AL-
 MURSALAH (PUBLIC INTEREST) IN ISLAMIC LAW

Dr. Saim KAYADIBI"

- Maslahat-t Miirsele’ye (Public Interest) et-TGfi- Merkezli Bir Balis
Bu arastirma, islam Hukuku'ndaki Maslahat-t Miirsele’nin (public interest) Nejmeddin
el-TOfl (657-716/1259-1316) bakis acisiyla metodolojik bir degerlendirmesidir. Maslahat
konseptine genel bir atif yaptiktan sonra TUf'nin koktenci fikirlerini, bu konudaki seckin
-risalesi “Risalet el-Maslaha” yi goz Oniinde bulundura’rak terciimesiyle birlikte inceleyip
ortaya koymak.
TUff'nin maslahat anlay|§| daha gok nass ve {jma".ile karsi karstya geldlgt zaman “tahsis”
ve “beyan” yoluyla tercihinin yapihyor olmast dikkatleri Gizerine cekmektedir ki bu
islam Hukuku nun gelx;;mesme maslahat prensibiyle Ghemli bir katk saglamaktadir.

i

o Introduction:

Najmaddin al-TUff as a leading personality in the concept of maslahah,
he had emphasised the importance of the concept of maslahah, which is
suitable to apply to all other social areas related to the actual human
relations, the exceptions upon the areas which deal with ibadat (wo}shlpmg)f_ N
and the muqaddardt-i shar‘iyyah (determined values of shari‘ah). His
fundamental views about maslahah made him well known and brought the
attention to- the intellectual atmosphere not only in his school of law,

. Hanbali madhhab, but also the whole schools of law in general. According to
his studies, maslahah, is preferred through the methods of takhsis
(pamculanzauon) and -bayan ‘(clarification) to prevent the possible
cantradictions.between maslahah and the other two principles nas (text) and
ijma‘(consensus).!

Tufi's work “Risdlah al-Masahah” is the best explanatlon from hlS
observations of maslahah. Since the concept of maslahah is a Very‘essentlél
component'for the development of Islamic law, TUﬁ's work has not put in
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much account for centuries only until the last century which some.works
have been done, as will be mentioned later, that transformed TUf’'s maslahah -
in the intellectual agenda. No body has overtaken him in the extremely
methodological investigation about maslahah, legal principles where in
rulings, compatibility to maslahah of the legal principles in rulings.?

Tuft addresses the hadith “no harm shall be inflicted or reciprocated in
Islam" which explains the concept, maslahah is stronger than all other
‘Shar'l evidences and that does not necessarily mean to abolish the nas and
ijma°. It is obvious that in the process of the first creation, in the hereafter
and in the ¢ontinuation of life, Allah (swt) consider the maslahah of human
beings. How could it be possible not to consider the Shar1 maslahah

. alongside with human beings? As Sharl maslahah are related with the
protection of five essential values of humans -namely, religion, life, intellect,
lineage, and property-, it becomes more crucial for further consideration.
Nevertheless, it is not possible to ignore the maslahah. When nas, ijma‘ and
other shari evidences contradict to maslahah, maslahah becomes the
primary sources through the methods of takhsis (particularization) and
bayan to mediate shari evidence.*

Tafl articulated his manifestation in a resalah (thesis) with a great
detail when he was interpreting the thirty second hadith, “Harm is neither
inflicted nor reciprocated in Islam"?, of Nawawl's (676/1277) forty hadith
(al-Arba’in an-Nawawiyyah). Jamaleddin al-Oasimi (1332/1914), Syrian
scholar, had published the resdlah in a new version with that selected parts
of the interpretation which is related to the maslahah, he included footnotes
and another three resalah that is called “Resalah _fil-Maslahati Mursalah”
under the name of “Majm{ Resd&il fT Usdlil Figh" in Beirut 1324/1906. In
addition to al-Qasimi's work, Rashid Reza had published the resalah with al-
Qasimi's footnotes in Majallah al-Manar in volume 9, part 10 dated 1906. ,
Later Mustafa Zayd had prepared an independent work about al-TUff and he |
published its wholly elucidated, criticized text with considering different
copies of the resdlah. ‘Abdulwahhdb Khallaf (d.1375/1956) quoted Mustafa
Zayd's elucidation in his work “Masadir al-Tashri’ al-Islanifima g Nassah

Jmi" (Dar al-Oalam 1993, Kuwait) between 105-144 pages. Once again it was
published by Kasif Hamdi Okur in Islamic legal philosophy researches book,

? Khallaf * Abdulwahhab (d.1375/1956) “Mas&lir al-Tashri’ al-Isl@ni ff m3 1§ Nassa fihi” p: 105, Dar al-Qalam 1993,
Kuwait E

3 tbn Majah “Sunan”ll, 784, Hadith no: 2340; Shatib, Abii Ishdq Ibrdhim bin Miasa Al-Ghimtt (d.790/1388) “al-
Muwdfagdr”, 11, p:17. Ed. Abd-Allah Diraz. Dar al-Ma'rifah, Beirut. 1997.

* Koca Ferhat “Jslam Hukukunda Maslahat't Mursalah ve Necmeddin el Tiifi nin bu konudaki gériiSlerinin
degerlendirifmesi”, ILAM Research Magazine, v: 1, no:1, p: 93-122, Istanbul, 1996; Riza Rashit “al-Mand™" v: 9. no: 1.
Cairo. 1909; Uyanik Mevliit “Qur &1 ‘tn Tarihsel ve Evrensel Okunusu” translated by Kasif Hamid Okur, p: 219, Ankara,
1997; Kayadibi Saim “/stifisan (Juristic Preference) the forgotien Principle of Islamic Law”, p:310. unpublished PhD
dissertation, University of Durham, 2006.

* 1bn Mdjah “Sunan”, 11, 784, hadith no: 2340.
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“Maqaad wa [Jtzha:z’” between 275-291 pages in 2002 with Turklsh :
translation.

Najmaddin al-TUfi's actual name is Abur Rabi’ Sulayman b. ‘Abdulgawi

b. ‘Abdulkarim b. Said. He was born in a village called TUfa near to Baghdad
" in Iraq, lived during the Mamluk dynasty in Egypt. He is one of the pupils of
Ibn Taymiyyah (d.728/1328), distinguished, giving attention to an intellect
value, well known by his high intelligence and having good memory in
Hanbali school of law. He spent all his live obtaining knowledge in Baghdad,
Damascus, Hijaz, Egypt and Palastine; he lived in a modest life. He was a
man of independent thought, brave for presenting his ideas in every
discussion. He had written more than fifty books in several fields; Hadith,
Tafsir (interpretation of the Qur'an), Principles of the religion, figh (rulings),
Ustl al-figh (Principles of Islamic Jurisprudence), polemics, linguistic,
literature, history, etc. Because all his writings are in the method of Hanbali
school of law, he was considered as one of the focal personalitics in the
school. He was, an extremist leading personality in the concept of maslahah
according to AblU Zahrah and was condemned, exiled, imprisoned due to his
extremist ideas of maslahah and was accused of being rebellious to his
“School”, being inclined to Shi‘T and Rafizl.°

After mentioning maslahah in general, TUfl's “Resdlah fil-Madafatil
. Mursalah” will be illustrated in detail that expresses the main idea of his
regarding the concept of maslahah.

. Maslahah in general:

Maslahah, one of the controversial sources of Islamic law in
principle, is based on benefit and avoiding hardship. The istislah is a proper.
basis for legislation, when the maslahah is identified and the mujtahid does
not find an explicit ruling within the texts, the Qur'an, sunndh, ijma‘, and
qiyas, then the jurist can resort for further steps to protect the human's
benefit and to prevent corruption on earth.” There is an important point of
maslahah which is, it should not be contradictory with the Shari‘ah, it
actually means that the performed ruling should never contradict the spirit of
the Shari‘ah and its general objectives.

For this Shatibi (d.790/1388) point out® that the purpose of the Shari‘ah
is to promote people's welfare and prevent corruption and hardship, it is

¢ Khalldf “Ma s&dir”; p:96; Thnul *Imad al-Hanbali “Shazardiuz Zahab”, 6/39-40, Beirut; Ibn Hajar al-Asqal@ni “al-
Durarul Kamine”, 2/154-157, Beirut; Abil Zahrah “Imdm Malik”, p: 376, translated by Osman KeskioGlu, Ankara, 1984;
Al-Buff, M. Sa'td Ramadan “Dawabiful MaSafah fi al-Shar Tatil Isi&mivyah’p: 202, Beirut, 1986: Ismail, Sha'bdn
\/!uhammad “Usitl al-Figh T&ikhuhu wa Rij8luhu”, p:322, Dar al-Salam, 1998, Cairo.

Kamah Muhammad Hashim, “Principles of Islamic Jurisprudence”. P 268, islamic Text Society, 1997, Cambridge.
& Al-Shatibt “al-Muwdfagd”, v: 2, p: 3.
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clearly explained in the Qurdn “We have not sent you but as a mercy for all
creatures”®, and “Allah never intends to impose hardship on pgople" "°, -alsp
Allah (swt) describes to mankind in the sGrah al-M&idah. (5/6) that His main
purpose of revelation in religion is to remove hardship “Allah does not want
to place you in difficulty, but He wants to putify you”."! -

Definitions of maslahah:

Etymologically it means: benefit/beneficial, appropriatg/suitabl.e,
convenient etc. Literally, magslahah (benefit) is oopposite mafsadah (evil)
according to Lisdn al-Arab. In al-Mu'jam al-Wasit, maslahah is removal of
evil. The word maslahah is an infinitive noun of the root (s-1-h). Its plu‘ral
form is masalih and ‘it is synonymous with istislah. Mafsadah is its precise
antonym. The verb “saluha” means something has become beneficial or.
suitable. When somebody “aslaha”, means he removes the evil anfi Wheq
something is “istalaha” it means it became ready to get rid of the evil in it."?

Mursalah means unrestricted. Accofding to Lisan al-Aral‘): the verb
- . » L 3 3
“arsala” something means he removed the restriction or ignored it'.

Technically, maslahah mursalah is defined by Shatibi as “I mean_..by
maslahah that which concerns the subsistence of human life, the qompletlon
of man’s livelihood, and the acquisition of what his emqtional and
intellectual qualities requires of him, in an absolute sense”'* '

It is precisely more technically defined as “a-consideration which is
proper and harmonious (wasf munasib muld'im) with the objectives of the
lawgiver; it secures a benefit or prevent a harm; and the Qur'an or sunnah
provides no indication as to its validity or otherwise.”'s ‘ '

- It is obvious that the concept of maslahah has very close relation§hip b
with magqasid al- Shari‘ah (objectives of the Shari‘ah) as magasid brlefly
defined: obtaining the maslahah (berefit) and preventing mafsadah (evil).
These two concepts (maslahah and magasid) may sometimes Pg i
interchangeably used. The first significarit work has been done bys.Gh.azall
(d.505/1111) since his master al-Juwayni, in Ghazall's following expressions,
the direct relation between the two could be realized: “in a real sense

* Qurdn: al-Anbiyd’: 21/107.

" Qurdin: Strah Al-Hajj, 22:78.

"' Qur'dn: an-M3idah: 5/6. . ) S

12 Hagkaly Abdurrahman-Sslam Hukuk Tarihinde Maslahat Tammlart ve Bunlarin Annligi",'p: 47-61, Islami Arastirmalar
Magazine, v: 13, no: 1, 2000, ’ _

* Ibn Manziir, Jamaluddin Muharimad ibn Mukarram al-Ang3iT, (d.711/1311) “Lis&n Al-‘Arab”, Taba'ah Buldg,
Mansiirah, Cairo. ' ’ _ ) )

" AL-ShatibT “al-Muwdfag ", v: 2, p: 25. . o .

'* Badran, Abii al-‘Ayndyn Badran “Ugiil al-Figh al-Islémi, p: 210, Muassasah Shabab al-J@miah, Alaxandria,
1404/1984.. :
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maslahah consists of obtaining manfa‘ah (benefit) and prevent madarrat
(evils). However, we do not use that meaning... by the term of maslahah, we
mean, to protect the objectives of the Shari‘ah (maslahah al- Shari‘ah) which
consist of five essential values, namely religion, 11fe intellect, hneage and

‘property."'¢

Types of MaSlahah

Ibni Ashir (d.1973), first of all, divides maslahah into two. types a-
al-Maslahah al-Ammah (public benefit) which is a benefit that is useful to
“all, or to the majority of the' community, b- al- Maslahah al-Khassah (specxﬁc
beneﬁt) individual consideration of the benefits for people.'?

Wwith regard to the social order, it is con51dered in three groups: a-
Dariiriyyat  (essentials), b- ~ Hajiyyat (complementary), - Tahsiniyyat
(embellishments) alsoknown as Kamaliyyat.

In another conSIderatlon regarding to.the whole community, its groups
and individuals, it is a- Kulll (whole), b- Juz' (partial). Lastly it is considered
in three types in respect of the people's situations a-Qat'T (definite), b-Zanni
(speculative), c- wahmi (superstitious).'® :

Briefly the main division of the maslahah is as follow:

Dariiriyyat (essentials): those which. the lives (life) of people depend -
and whose neglect causes total disruption and anarchy. Ibn-ul Hajib, al- -
Qarafi, and al-Shatibi considered the five essential values namely religion,
life, intellect, lineage and property, Qarafi adds the sixth essential, protecting
honour which is attributed to TGfI.!° The first five essentials must not only be
upheld but also protected against any real or unexpected threat to their
safety. Destroying one of the five essential values is haram according to

- Ghazali.* The five values would be protected in two ways: a- mamtammg the
subsistence, b-removing the disruptions.?!

Hajiyyat (complementary-needed): if the gaining of this maslahah_ is :
neglected it might cause hardship in the life of the community but does not
cause its collapse. Shatibi (d.790/1388) says hajiyyat those are needed for
tawassi (widen) and raf'ul haraj (avoiding the hardships). If those are not
taken into consideration subjects would face harm and difficulties. However,

* ' Ghazal, “al- Mugiag &, p: 174-179.
"7 Ibn Ashiir, Muhammad Tahir (d.1973) “Magq&id al- SharT'ah al- Isi3miyyah” (Istam Hukuk Felsefesi, Gaye Problemi), p:
123, Ragbet, translated by Vecdi Akyiiz, Mehmet ErdoGan, Istanbul, 1999.
'® Tbn Ashir,, ibid: p: 138.
' 1o Ashar, ibid: p: 139.
® Ghazali, “al-MuSa 53", 1/288.
! Shatibi “al-Muwdaqa™, 2/8.
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those difficulties are not as dangerous as neglecting the essentials."? Thus’
contain the field of ibadat (worship) the concessions (rukhas) that the
shari‘ah has granted for the sick, for the travellers, permitting them not to
indulge in fasting and to shorten the prayers (salat), as the aims are to
avoid hardship. ' '

Tahsiniyyat: also known as Kamaliyyat (embellishments): this one
is a completion to the first two maslahahs. It represents interest and
awareness of the mukallaf (subject). As Shatibi indicated that it may be
summarized as part of the moral constitutions in the field of ibadat such as
eliminating dirties; considering all types of cleanness, in the field of
customary matters such as good conduct in eating, avoiding wastefulness in
consumption, in the field of transactions such as preventing to sell
something which is impure, leftover of water and food and in the field of
jinayat (criminal offence) such as prohibition of killing women, children and
religious man whilst in jihad fall within the scope of tahsiniyyat.?> Therefore
sad al-darai’ (blocking the means) is considered as a kind of tahsiniyyat.

Shurut (Conditions) of Maslahah Mursalah

' Some strict and indisputable conditions have been set for maslahah to
be a valid source.

A vital condition of maslahah is that it must be appropriate to the
objectives of Sharl* (lawgiver). Ghazali remarked “interpreting the maslahah
as protecting the magqadsid al-Shari’ah (objectives of Islamic Law) objectives of
the lawgiver), nobody would oppose obeying the maslahah unless they could
produce positive evidence"®!. “We occasionally consider maslahah and
rulings when indications interchangeably reflected-one another”.%

Following the conditions intended to ensure that the concept of
maslahah is not arbitrarily established out of an individual's desire in
legislation. :

1- Maslahah must not be in conflict with 3 principle or value which is
sustained by the nas (text) or ijma’ i.e. it is not contradictory to a definitive
indication or evidence.?¢

2- Maslahah must be genuine (haqiqiyyah) as opposed to inaccurate
(wahmiyyah), which is an improper ground for legislation. For example the
recording of marriages in the court and issuing marriage certificates,

2 Ibid , 2/10-11. :

= Shatibi “al-Muwdagd”, v: 2, p: 327.

lf Ghazal ibid, v: [.p: 311,

** Ghazli. Al-Mankhiil min Ta'liqd Al-Usil, p: 355, Al-Tab'ah Al-Th@niyah, Dar Al-Fikr Al-Arabi, Damascus.
. Altdr. Hasan bin Muhammad bin Mahmud (d.1250/1835) " Hshivah ‘ald Sharh Jal 8 al-Ma balli “al 8 Jan'u Ai-
Jawdmi™, part 2. p: 339, Matba'ah *llmiyyah. Egypt, h.1316.
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recording contracts in the registry department prevents shahadat al-zur (false
testimony) and stabilizes the mu’'amalat (trade contracts)?’.

3- Maslahah must be kulll (general) so as to secure its benefits and
prevent harm as a whole, not to a particular person or group of people.?®
"Besides these conditions, Imam Malik (d.179/795) considers further two
other conditions as follows; '

4- The Maslahah must be ma‘dﬂlah (rational) and acceptable for the
people of comprehend.

5- Maslahah must prevent or eradlcate hardshlp from people, which the
Our an expresses in the slirah al-M&'idah (5:6) “God never intends to impose
hardship upon people”??, yet Ghazali (d.505/1111) maintained that maslahah
must be dariiriyyat (essentials) for its validation.®

Consequently, the main purpose of the law is to obtain the benefits
(jalbul salah) and avoid evils (daf'ul fasad). Maslahah would be obtained by
improving the man's situation and removing its evils, because man is the
vicegerent on the earth and holder of His truth therefore making him
peaceful would reflect in world peace too.”! If the evaluation of the maslahah
‘and mafsadah were the responsibility of mankind Shari‘s objectives would be
facing the danger of not being practiced. In that sense, Shatibi says “in the
religious context the aim of obtaining the benefits (jalbus salah) and
avoiding evils (daful fasad) are to provide the needs of this world for the
sake of the hereafter and not providing personal desires or avoiding personal
. hatreds. Religion prevents people from following their desires and guides
them to be a servant of Allah”.>? Allah indicates this clearly in the Qur'an as:
“And if the truth had been in accordance with their desires, verily, the
heavens and the earth, and whosever therein would have been corrupted.”*

Resalah fil—Maslahah al-Mursalah

Tufi commences with the hadith “Harm is neither inflicted nor
reciprocated in Islam”, attempting to evaluate by its sanad (source), lafiz
(enunciate) and ma‘'na (meaning) emphasizing that it would not be doubted

7 Zuhailr, “Usal”, part 2, p: 799.

8 Khallaf “ Yim® p: 87; Badrdn “Usil”, p: 214.

2 Shitibi, “al-/ risdnr”, part 2, p: 307-314, Beirut.
*® Ghazali, “al-Mustasfa”, part 1, p: 141.

" M ibn Ashur, “Maqdsid”, p: 121.

32 Shatiby “al-Muwdaq i, v: 2, p: 29-30.
 Qur'an: al-Mu’ miniin 23/71 _

* Ibn-Majah “Sunan”, I, 784, Hadith no: : 2340.
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| about the reallty of the hadith, then starts the subject with the title of “legal
proofs” (adillah al-shar‘iyyah)3® '

Know - that the sources of law (adillah al-shar’iyyah) are 19.that are
determined by induction:* As far as the scholars are concerned, no more
sources are available. These sources are in sequence;.first one is the Qur'an,
then sunnah, consensus of the community (ijma‘ ummah), consensus of the
Madinies, analogy, opinion of the Companions, public interest (maslahati

- mursalah), presumption of continuity" (istishab), original purity (bard'ati
asliyah), custom (‘urf), induction (istigra'), blocking the means (sad al-
dharai’), inference (istidlal), juristic preference (istihsan), accepting lesser
(akhz bil akhaf); prevention (ismah), consensus of Kiifa, consensus of the ahl
al-bayt and consensus of the four caliphs that are some accepted
unanimously and some controversially. Understanding of these sources with
their scope, extent, reality, detail of ruhngs is mentioned m the principle of
Islamic Law.

Later, the Prophet’s hadith “Harm is neither inﬂicted nor reciprocated
in Islam"’, requires obtaining benefits (masaleh), and refuting (nafy) evils.>®
Since darar (harm) is an evil itself, shariah avoids the evil and requires the
benefit that is al-maslahah, because these two concepts, maslahah and
mafsadah, are contradict, there is not exist intermediary between them.

The strongest proof:

Investrgatron of al-maslahah al-mursalah (pubhc beneflt) in the side of
Najmaddin al-TGfi requires its original source. Therefore. his prominent text
“Risdlah al-Madahah" will be presented here His fundamental views about
the concept are as follows: :

The strongest proof of the 19 proofs is nas and ijma" that are either
conform to maslahah or oppose to it, if these two ratify maslahah, how well
the recompense! then no dispute. In three proofs, nas, ijma‘ and obtaining
maslahah which is deduced from the hadith.“Harm is neither inflicted- nor
reciprocated in Islam”, have met in one ruling. Nevertheless, it is net possible
to ignore the maslahah when nas ijma' and other Shar‘ evidences contradict

3 See Khall3f “AMasadir”, p: 106-109; the translation of Taf's Maslahah, Qasimi’s work was considered as a basis, some
mistakes in this work are revised comparing it with Mustafa Zayd’s work. It was translated by Kasif Hamdi Okur into

Turkish with pointing the sign of “krs” (cf) in related points. In addition to that some necessary sub-titles. which was put by ..

" Mustafa Zayd, were added to explain the focal points and some explanatory notes were added when its necessary. Thus, .
finai published work by Kasif Hamdi Okur is also taken into consideration during this work.

36 Ttff had quoted these proofs from Qaraft (d. 684/1285), the last sentence is an inclusion of THfr. Qasimi had claimed that

he discovered extra 26 proofs by induction (istigra), increaséd the amount of proofs 43, see: Kasif Hamdi Okur (Nasve-
Maslahat) “Maqasid ve ljtihdd” p: 275.

37 Ibn Majah “Sunan”, 11, 784, hadith no: 2340.

Ber.
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to maslahah maslahah becomes the primary sources through the methods of,

. takhsis (particularization) and bayan (clarification) to mediate SharT

- evidence. However, it does not mean to violate nas and ijma’ or no longer to

be a part of an activity in rulings, as priority of sunnah to the Qur'an m
rulings due to its eluc1datory role.

Determination of the hypothe51s is that nas and ijjma* either wholly
obtain harm, evil or vice-versa, if they do not obtain harm, evil then, are
conformed to care of maslahah, if they require harm; harm either would be
whole of the meaning or some part of it, when the meaning of them is wholly
acquired, it must be excluded from the hadith of the Prophet (pbuh) “Harm is
neither inflicted nor reciprocated. in Islam” such as prescribed penalties (al-
hudud), punishmeénts (al-‘uqiibat) crime, on property, life and chastity, when
the meaning of the harm is partly acquired that requires a specific proof, then

-it is applied, however, if it does not necessitate a specific -evidence, since
consideration of the total of the evidence is preferred, nas. and ijma’, then,
have to be particularized based on the hadith “Harm is neither inflicted nor
reciprocated in Islam" % ' ‘

Perhaps, you may say that the principle of acting upon maslahah by
_ the way of takhsis (particularization) and bayan (clarification), based on the
hadith of the Prophet (pbuh) “Harm is neither inflicted nor reciprocated in
Isldm” is not dominant over ijma’‘, because ijma‘ is a definite source, however
the principle of acting upon maslahah is not definite, because the indication
- acting upon maslahah and the-hadith that is indicated, from the standpoint
of imply, is not definite, then it is more appropriated*' Evidently, we respond
to your enquiry that that action upon maslahah is stronger than ijma’‘, then
as a result it is deduced that maslahah is the most stronger evidence,*
because the strongest than stronger is the strongest. It becomes obvious
when maslahah and ijma‘ are considered.

Al-Maslahah:

Albeit, maslahah is concerned with its terminology, meanings,
- explanation of an attention that is given by rehglon and ground for is
elaborated as below:

S PerT.
ers.
* “Harm is neither inflicted nor recxprocated in Islam” of this hadith and its evaluation is consrdered in general see:
*Abdurrahman b. Shih@buddn b. Ahmad ibn Rajab al-Hanbalt, “J&n ‘il "Ulitm wal Hikanr”, Darul Figr, Beirut 1992. 301-
*303, For the conditions of accepting ‘Ahad (solitary hadith) traditions see: Muhammad Ibrahim al-Hafnawi, Dirdsat
Hsﬁliyyah fis Sunnah an-Nabawiyyah, 264-279, 297-299, Egypt, 1991. .
“Cf18

1
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a- It is derived from “salaha” in the mould of “maf‘alah”, a virtual form
of something that is perfect in conformity with the requisite such as a pen
that its.form is suitable in conformity with writing, a sword that its form is
suitable in conformity with hitting.*®

b- Definition of maslahah based on ‘urf (custom), it is a cause which
guides to the salaha (virtuous, suitable) and benefit as trade causes to profit.
In account of the religion, it is a reason, whether it is a devotional matter
(‘ibadat) or custom, which conveys to the objectives of the Lawgiver, and
then it is divided into two that is what the Lawgiver requires for Himself as a
devotional matter (‘ibadat) and is of what is the Lawgiver requires that
benefit for creatures to regulate their circumstances as customs (al-adat).*

c- Consideration of the religion about maslahah would be able to
identify into two ways, outlining (ijmal) and detailing (tafsil). Elucidating the
outlining is with the verse “O mankind! There has come to you a good advice
from your Lord, and a healing for that is in your heahng....v."45 This refers to
the following meanings below: ” o

First aspect: with the expression of “There has come to you a good
advice" the ‘statement that the Lawgiver had concerned to give advice to
mankind that is the biggest maslahah (benefit) for mankind, yet id nature of -
advice to avoid mankind from evils and to guide them to the righteousness.

Second aspect: The Quran describes that it is a shifa (healing),
whatever is in your heart, the disease of ignorance, doubt, hypocrisy and etc.
That is an enormous maslahah.

Third aspect: described as al-Huda (the guidance).

Fourth aspect: described as al-Rahmah (mercy), explains lawful and
unlawful things. There is a highest degree of maslahah in the gu1dancc
(hudd) and mercy (rahmah)

Fifth aspect: it is an attribution to the mercy and bounty (Fal 1) of
Allah; aught would be originated from these two apart from an enormous
maslahah

3 5
Sixth aspect: “therein let them rejoice” it is in the meaning of
congratulation for them that are the two, congratulation and happiness, are
distinctively an enormous maslahah.

Seventh aspects: “That is better than what (the wealth) they amass”,
what is accumulated is because of their benefits, the Qur'an and its benefits '

Beris
Her.
* Qur'dn: Yunus: 10/57/58.
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are more beneficial than their benefits. The most beneficial maslahah is the'
ultimate limit of maslahah. '

These seven aspects of the verses indicate that the religion (al-shar’)
_ concerns the benefits of the responsible person, pays attention to them, when
nas (text) is investigated, using the method of induction, you would come
across many proofs related to this-context.

Determination of nas- and ijma’ as a determiner source for the
indication of the rulings that is not considered as maslahah of mukallaf
(subject) that is related to the religious responsibilities, when it is
questioned, we then response as such: as we agreed upon, nas and ijma‘ are
determiner sources that deal with ibadat (devotional matters) and a part of
non devotional matter that is conformed to maslahah.*® Nevertheless, we
preponderate the concern of maslahah in the customary matters, transactions
and the similar, because the concern of maslahah in such matter is an axis of
the objective of the religion, yet it is the opposite to the devotional matters
that is a right of the religion, which is unknown of their fulfilment except
from the side, with the guidance, of nas and ijma‘.

Our investigation is as follows:

. The First search: Can Allah's deeds be ;usuﬁed (mu’ allal) or not?
_Supportive group’s argument is that a deed which has not have a reason
(‘illah) is absurd; Allah (swt) is free from absurd (abas). The Qur'an is full of
justification of deeds for example “and that you may know the number of the
years and the reckoning.”*” Argument of the opponents is that whoever does
anything for a reason must require that cause for him to become complete.
Since he has not had the cause before he is incomplete by himself and
requires other to complete him. Attribution of deficiency to Allah (swt) is
unfeasible. It is responded that the evidence is not prevalent. The claim can
be only suitable for creatures «(makhliigat). In fact, Allah's deeds are
questioned (mu'allal) for a ruling a purpose that is returned to the bengfits
and completions of the accountable person. This is not a benefit for Allah
(swt) and His completion, because of His existence, the Self Sufficient
Master. '

The second search: consideration of maslahah is a grace of Allah (swt)
to the creature according to the ahl al-Sunnah, it is an obligatory to Allah
(swt) according to Mu‘tazilah. First group’s argument is that Allah (swt)
rules over creatures through possession, for Him nothing to be an obligatory.
An obligation demands a higher obligatory authority, thus there is not any
higher obligatory authority but Allah (the high exalted). The other group’s
argument is that Allah (swt) obligated His creatures to worship; therefore He

O 20.
3 Qur'dn: al-Istd: 17/12.



82: * Dr. Saim KAYADIBI
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should consxder their maslahah to dissolve away the obstacles they faced in .
obligation, otherwise, it would be an unachievable responsibility (taklif ma I3
yutaq) or as such. This approach can be responded as, it is based on' the
concept of the adornment of intellect and its: condemnatlon (tahsmul aql wa
taqblhuh)“8 this 1s invalid accordmg to the majority.

In fact, the con31derat10n of maslahah is‘a grace obllgatlon from Allah
(swt), because He maintained condescension with it, not a grace that_ is
~ obligated. to Him. As we said in “...it is they whom Allah (swt) will
forgive...”* that its acceptance is an obhgatlon from Him, not to Him, as
such the mercy (al-Rahmah) in “To Allah (swt) He has prescnbed mercy for
Himself.”*

The thlrd search: The rehgmn as }t consxders the creatures’ maslahah
- wondering whether the religion absolutely has. ‘committed to consider in them
all’ or. the highest one sometimes; in- the middle sometimes. All these
assumptlons w1th their types are pOSSlble : ’

Investigation of the consideration of Maslahah in detail in terms of
its source: :

Fourth search: its detailed investigation is groﬁnded on the Qur'an,
sunnah, ijma‘, and intellect (nazar). We will provide some examples for each
one, 1nvest1gatmg them in many details are beyond the scope of this paper.

Our an: “And there is (a saving of) life for you in al-qisds”s!, “And (as
for) the male thief and the female thief, cut off their hands"%?, “The woman
and the man guilty of illegal sexual intercourse, flog each of them with a
hundred stripes”® etc. its examples are so-vast. As it is obviously seen in the
mentioned verses that human’s maslahah, in their life, property, honour, is
considered. In sum, there is not any verse in the Qur'an -that it is not
including human's maslahah (benefit) or masaleh (benefits) as we explamed
it in a different concept.

 Sunnah: “do not purchase among you on other's purchase" “do not
. purchase townsman behalf of Bedouin”, “women would not get married on
her aunt and aunty if you do that you had broken your kinship”, and this
- and similar examples are so may in the sunnah because sunnah ‘is the

=

% See about tahsin wa tagbih in Abu Arrish, Musa Ayish sabih * ‘Qaidah al Tahsin wa al- anblh wa atharuha fi Usul al-"
quh unpublished PhD dissertation, University of al-Azhar, 1407/1987.
* Qur'@n: an-Nisa: 417 .
% Qur'an: An’am: 6/)2.
* Qur’an: al-Baqarah: 2/179.
2 Qur an: al-M3i 3;11 5/38.
Qur an: an<N0pr 2412.




Al-Tafr ~Centred Approach To Al-Maglahah Al-Mursalah (Pulic Interest) ... 83

explainef of the Qur'an. As I pointed out every verse contains a maslahah,
hence the explanation conforms to the explained.

Ijma": Scholars are all in agreeing with the consideration of obtaining . -
“maslahah and avoiding evils except inflexible the ZAhiri school of thought.
The leading personality in this concept is Malik- who with al-Masalih al-
Mursalah. In fact this concept is not only specific to Malik, but alsc all of
them embraced it, yet.Malik had used ‘it much more than others.>* Even
though some are despite of rejecting ijmé‘, they accepted maslahah, then
-explain obligating the right of pre-emption (shuf'ah)® with considering right
of neighbour and its maslahah, permission. of salam®® (forward sale) and
jjarah®” (lease) for the sake of peoples maslahah despite of contradicting
analogy (qiyas) and rest of sections for naqd (currency) with its cases in
detail are related to reason (mu'allel) of maslahah.?®

" Intellect (Reasoning): There is no doubt in the consxdnratlon of every
person who is having common sense, discretiorjgfiat Allah (swt) considers
particularly and generally His creatures’ maslahah From the first aspect. of
the consideration of maslahah that is general concept, in their first creation
and maintaining sustenance, Allah (swt) had considered their maslahah.
Hence, in their first creation, He brought them from non-existence to
existence form so that they can maintain their maslahah as it is explained in
the following verse in total “O man! What has made you careless about your
Lord, the Most Generous? Who created you, fashioned you perfectly, and
gave you due proportion. In what ever form He willed, He put you
together.”*®, “Our Lord is He Who gave to each thing its form and nature,
then gulded it aright.”®® Then in their maintaining sustenance, prepared for -
" them reasons, creation of the earth, sky, and what is in between them, to live
with them and have pleasure, as these are indicated wholly in'the Qur'an
“Have We do not made. the earth as a bed, And the mountains as peg?..."%,
““We pour forth water in abundance...”®, “He it is Who created for you all
_ that is on earth"®, “And has sub]ected to you all that is in the hedvens and

“all that'is in the earth; it is-all as a favour and kindness from Him”**,

From the second'aspect _th‘at is a specific concept, for the ‘blgssed
-i_servants maslahah for the hereafter is considered. Allah (swt) has- guided

er 2. :

3 Shufah (right of pré-emption): Pre-emption consists of acquiring possession of a piece of property held in absolute -
ownership which has been purchased by paying the purchaser the amount he gave for it. Majallah clause: 950 °
36 Salam: see: Majallah clause: 123 .

37 jarah: see: Majallah clause: 405.
B 23.

* Qur'8n: Infitdr: 82/6-8.

© Qur'an: Taha: 20/50.

®! Qur'an: Naba: 78/6- 16.

2 Qur'dn: Abasah: 80/25-32.
 Qur'an: al-Bagarah: 2/29.
 Qur'an: al-Jathiyah: 45/13.
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" them to right way, have them achieved to get enormous reward in the
prosperous place.®® In fact, He considered the whole servant’s maslahah,
hence invited the whole to the maslahah of the servants that is the believe
(al-imadn). However some of creators rejected the invitation without
responding. The following verse stress this point “And as for Thamid, we
showed and made clear to them the path of truth, but they referred blindness
to guidance....”® Its clarification is as, the invitation was general, the
completion of the maslahah, ratifying its existence by the success was
specific with an evidence of Allah (swt) “Allah (swt) calls it the home of
peace and guides whom He wills to the straight path.”®” In this verse Allah.
" (swt) cdlled is general, the guidance and success to the right path are specific
to His will. :

"When thlS is acknowledged then it . is 1mp0551b1e that Allah (swt)
considered His creature’s maslahah “in their first creation, hereafter and
maintaining sustenance, and later He neglects their maslahah in.legal -
rulings (al-ahkam al-shar‘iyyah) which are more general and for that reason
this generality it has to be considered first and since it is also part of their
. sustenance that is protection of their property, life and their honour-and
since they can not carry out without it therefore it must be accepted that
Allah considered legal rulings already.®® Thus it is said that Allah considers
creature’s maslahah in the legal rulings. Hence, as far as His consideration of
maslahah is confirmed then it is not possible neglecting maslahah- in
anyhow. There is no point of any conflict in the case of nas, ijma‘ and the
other sources are conformed to the maslahah, however any legal proof if
contradicts to maslahah, as we indicated earlier, maslahah becomes the
primary sources, then conciliate them through the methods of takhsis
(particularization) and bdyan (clarification). :

. As such, what we have mentioned earlier concerning the religion on
maslahah its evidences indicate that as for the consideration of maslahah
has been substantiated.

In this part of the article, Tufi approaches to the concept of ijma’ under
a new title attempted to identify its nature as he used the same methqd while
identifying the concept of maslahah to substantiate maslahah’s prmlege that .
is the maslahah is preferred to ijma‘.

After eXplammg its definition linguistically and technically, providing
evidences from the Qur'an, sunnah, intellect and their objections was
illustrated,” he then concluded his argument with “....you know that, our

O 24, _
 Qur'dn: Fussilat: 41/17.
7 Qur'dn: Yunus: 10/25 .
B CE 25.
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objective all from this is not-to ‘d‘amage the ijma‘ or to grumble it completely,‘
in contrast, we approve ijmd‘ in the field -of devotional matters (ibadat),
determined values of shariah (mukaddarat), etc. our objective is only to.
demonstrate that the principle of consideration of maslahah that is deduced
from the hadith “no harm shall be inflicted or reciprocated in Islam”®, is
stronger than ijma‘ and its basis is also stronger than ijma‘s basis. As for
this, it is obvious that from our explanation of the evidences of maslahah

and the responses that we made to the ob]ectlons for the evidences of ijma’
:170

Why Maslahah has priority to Nas and Ijma‘?

As for the concept of the consideration of maslahah, as we mentioned
earlier, many aspects demonstrate its priority over nas and ijma‘.

First aspect: As for deniers of ijma‘ while rejecting it they approved the
consideration of maslahah over nas and ijma‘, therefore it is a unified
concept, unlike the ijma‘ is a disputed concept. Holding something that is an
agreed upon is much better than something which is dlsputable

Second aspect: indeed texts (nas) are divergent and inconsistent. that-
is a reason for disagréement in the rulings that condemned by law. The
consideration of maslahah is a redlity itself,. it would ‘not be dlsagreedn

" ipon.” Implementation of maslahah provides the unity that is required by
law (shari‘ahy, thus it is worthier to be followed as Allah (swt) express “And
hold fast, all of you togéther, to the rope of Allah, and be not divided among
yourselves,”™, “Verily, those who divide their religion and break up into
sects, you have no concern in them in the least"”, the Prophet (pbuh) said
“Do not dispute among you, if so your hearts will dispute”, for the praise of
the context of unity Allah (swt) says “And He has united their hearts. If you
had spent all that is in the earth, you could not have united their hearts, but
Allah (swt) has united them.””® Finally, the Prophet (pbuh) said “O you
Allah’s servants be brothers”.”® |

Third aspect: contradicting the nas to the masaleh and its similar is
established in the sunnah, one of them, as preceded, is about Ibn Mas‘Gd's "
application that he contradicted to nas and ijma‘ in the case of tayammum

 1bn M&jah “Sunan™1l, 784, hadith no: 2340; Shatxbn ‘al- va@fnqa:" I, p:17.
_7’" K?allaf ‘Masadir” p: 119-129, Qasimt did not include the {jma‘ in his work see: stéla/xf[ 111(15371/7(11 Mu/salnh 55:
Cf: 35
> Cf: 35. according to QdsimT's work “it is agreed upon” see: Risdlah fil masdlifi al-Mursalah, 5:1 :
B Qur'an: Ali-Imran: 3/103.
™ Qur'an: An’am: 6/159.
™ Qur’an: Anfal: 8/63 :
7 Tufi, after providing the verses related to oneness and unity, he gives some examples of the disagreements and disputes.
Expressing that-the hadiths that were made up for denigrating the leading Imams, are made up only for the sake of mazhdp
fanaticism. He exemplifying all this, despite of the existing of the verse for unity, how the unity is not achieved. See:
Khallaf “Masadir”, p:130-133. '
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(to wash with clean sand or earth where water is unavailable) for the sake of
caution for maslahah in the devotional matters (ibadat). Another éxample of
them is as the Prophet (pbuh) when at the return of the Handaq war he

ordered “nobody could perform asr prayer until you arrive to Banu

Kurayzah”, despite this, some of them had performed before arrival’”
responded with “The Prophet (pbuh) did not ask this for this from us”, yet he
‘required from us to arrive there as soon as possible, that is a similar case of
what we mentioned. It is exemplified with another example,:the Prophet’
(pbuh) had said to Aishah “I would have destroyed the Kabah and rebuilt it
on the basement of Ibrahim's basement”. It shows that Kabah has to be

rebuilt on the grounds of Ibrahim’s basement, due to people’s maslahah, he
had™ discontinued. When the Prophet (pbuh) .ordered to change hajj -

(pilgrimage) to umrah, the Companions responded saying “how it could- be?
We have called it as hajj" then they hesitated. This case is a contradiction to
nas in following a present custom, which looks like our case. As the similar
case was in Hudaybiya, when the Prophet (pbuh) ordered them to take off
ihram dress, the Companions hesitated because of the prevailed custom, it
would not be taken off from ihrdm before the completing of hajj rituals, event
-the Prophet enraged by saying “what is up? I order something it is not
implemented”.

According to Abu Yald al-Mavsili's Musnad, . the Prophet (pbuh)
employed Abu Bakr to announce “whoever declare that there is no god but
Allah, will embrace paradise”, then ‘Umar prevent him doing this with saying
“so then they will be lazy", as if is mentioned in an authentic hadith ‘Umar,
in a similar case, had prevent Abu Hurayrah too. These conducts, contradict
nas of the religion due to maslahah.

As for this, whoever make precede the care of maslahah for people
(commanded) against other legal sources (adillah al-shar‘iyyah), with his
opinion he aimed to makKe better people’s situation, to obtain benefits that
were endowed by Allah (swt), to combine rulings from separation, to unite
them from disagreement. So it must be at least valid if not it is compulsory.
The consideration of maslahah is at least prior to rest of the other legal
evidence, as we mentioned, related to ijtihad issues otherwise it has to be
. rajah muta‘ayyin (preponderant by necessity).

Consequently, as we determined it is obvious that the proof of the
consideration of maslahah is stronger than the proof of ijma’, it is preferred
to ijma‘ and to others from the legal sources in the occurrence of conflict
through the way of bayan (clarification). ‘ :

¢ 39.
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Objections and Responses

If it is said, the opinion what you are claiming is only disruption of the
“religion by a mere analogy (qiyas) that it is like a satanic analogy which is
spoiling the situation and opinions. We responded as, it is an illusion and
‘ambiguity of a person who wake up from asleep. Verily; it is only what we do
is that, necessity of practicing with a stronger evidence, to put forward the
legal evidence which is stronger than a legal evidence ijma‘’®, as you prefer
the ijma‘over nas’®, nas over zahir (apparent). So qiyas iblis (satan) is “I'am
- better than him you created me from fire but him from clay” not supported by
. certain evidence like the consideration of maslahah. Our claim, as we-
mentioned, is not related to spoiling the situation yet it is a category that
prior one which is preferred.® : :

If it is said, the religion knows better people s maslahah, its<
consideration is conditioned to the legal evidence (adillah -al- -Shar') i
practiced and it made the legal evidence as focal point for lllustratmg'{.
‘maslahah, thus absconding the legal evidence, graspmg somethmg else is
that being obstinate, and daring the religion. We respond for this,-itis true’
that the religion knows better people’s maslahah, however we do not accépt
the allegation that the consideration of maslahah ‘means abscondmg the
legal evidence, grasping somethlng else, in contrast to that it is departed by
the much more stronger legal evidence that is based on the “hadith of the
Prophet (pbuh) “Harm is neither mfhcted nor reciprocated in Islam"81 as you
claimed that ‘ijma‘ is prior to other proofs Then Allah (swt), habitually,
rendered us a way to obtain our benefits, as-for that we do not abandon it .
‘because of an ambiguous situation, which is possible to conduct to maslahah
or not. .

If it is said, the consensus of the Muslim community is absolutely
proven evidence that won't be contradicted. As we respond that if you mean’
with absolute (qat'l) that there is not any possibility of its contrary as in a
saying “one is half of two" then, in that meaning we do not accept that ijma’
is absolute, however if you mean with it that ijma* is based on an absolute
evidence, its response was already illustrated earlier. For us, contradlctmg to
ijma* by a stronger evidence (dalil) is valid.

If it is said, disagreement of the Muslim commumty in the 1egal
matters, is mercy and easiness.®? Confining them to one sided perspectlve,

8 See: Khallaf “Masddir”, p: 135; Sayyid Bey-*Usili leulx Dersleri Meba'lusmden Irade Kaza ve Kader 293 Kader
Matbaasi, Dersaadet, 1338; Mustafa Zayd “al-MaSafah”,p: 153.
™ See about these terms: DI¥inT Muhammad Fathi “al-Man&hij al-Usitliyyah fil Imhad bu Ra 'y f it Tas/m n[ Islami”, p: 62,

. 142, 144, Al-Risdlah, Beirut, 1418/1997; Kamali, Muhammad Hashim “Principles oflslmmc./utl:pl'u(/cnce p:9l,

' lslamlc Text Society, 1997, Cambridge.

CRCR 41,

8! 1bn Mjah “Sunan™, 11, 784, hadith no: 2340.

RCt 42,




88  Dr..Saim KAYADIBI

which shrinks the limit of easiness, is not confronted with the notion of -
disagreement. We respond for that, this argument is not stipulated that
would it be followed?®® Even if it is, unity becomes prior to disagreement
because of that the benefit of the unity is stronger than the divergence. Later
your claim, the divergence provide a tolerance for people, is conflicted with
an evil which is originated from the same reason, that would cause, when the
opinions is differed, to moral crumple due to some people preferring to obtain
permitted rulings. Moreover, exceeding disagreements, and variety opinions
cause undesired results which discourage non-Muslims from thelr intentions
when they inclined to convert to Islam because conflict in ‘its nature is not
desirable as Allah (swt) indicates “Allah (swt) has sent down the Best
Statement, a Book, its parts resembling each other (in goodness and truth)
oft-repeated.”®, a Book parts resembling each other (kitdbun mutashabihan)
means it is a book that its verses are the similar and substantiate each other.
It is only disputed in the mutashabih verses® in the Qur'an, these are then
comprehended through the light of the muhkam verses (the firm)®® according
to its principle. If your judgment is based on the principle of the
consideration of maslahah that is deduced from the Prophet's (pbuh) hadith
“Harm is neither inflicted nor reciprocated in Islam”®, and then you are not
confuséd with the method of your judgement, as the dispute is removed.

If it is said, the method that you are pursuing either wrong, thus; is not
given attention upon, or vice-versa. If your claim is true, the trueness might
be either confined to your method. or not, if it is then the whole Muslim
community, since the preceding of Islam up to the occurrence of this method,
would have been in erroneous because non of them had propounded this
_method. If the trueness is not confined to your method, then your method
become an ordinary method to be followed, yet the doctrine of the imams
that is agreed uporn by the Community to be pursued is much worthier as the
Prophet (pbuh) indicates “O you comply with the majority (al-sawad al-
a’[j)am) because who is detached, will be in the hell.” As for the response we
say that our method, which is based on the evidences that we mentioned
earlier, is not wrong. The trueness is not absolutely, yet is probably and
interpretative (ijtihady) specified to the method; even if it is so it is obligated
upon because the probability in customary matters is like absolute’in other
matters®®. As for the necessitating for the Muslim community being
erroneous, it would persevere in every opinion and establishing a discipline

% He points out this “divergence of my community is a mercy”, according to Qasimi it is an untrue statement. Related to
this saying, should you look at Ajluni “Kashf al-Khafar™ 1, p: 64-66. :
8 Qur'an: al-Zumar: 39/23.

5% See about the term Mutashdbih (Intricate): Kamali. Muhammad Hashim “P mczp[es of Islamic Juuspludence p:102.
Islamic Text Society, 1997, Cambridge; Ramic, Sukrija Husejn “Language and the Interpretation of Islamic Law™. p:120,
The Islamic Text Society, Cambridge 2003.

% See more about Muhkam (perspicuous) verses: Kamali," Principles of Islamic Jurisprudence”, p:94: Sukrija, ibid, p: Sl
57 1bn Mdjah “Sunan”, 11, 784, hadith no: 2340.

%8 Devotional matters.
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that is newly raised. The majority (al-sawad al-a’zam) whom obligating to be
followed is the proof and obvious evidence, otherwise, the scholars should
have followed the common people who contradicting with them, because the
common people are much more than the scholars in amount.

You know that the method that we deduced from the mentioned
hadith®® is different from the method, al-maslahah al-mursalah that Malik
espoused it, yet even the method is much more substantial than Malik's
opinion.

Consequently, in devotional matters and determined rules
(muqaddarat'i shar'iyyah),®® ijmd& and nas are considered whilst in
transactions (muamalat) and others, maslahah is considered.

The proofs of devotional matters (‘ibadat)

~ As for its determination, the argument in the legal rulings either occurs
in the devotional matters, determined rulings (muqaddarati shar‘iyyah),
similar to them or in the transactions (mu‘amalat), customary matters (al-
‘adat) and similar to them. If the first one takes place, it is deemed that there
is nas, ijma‘ and the similar to them from evidence (adillah). Apart from the
evidences mentioned above its evidences would be either one®" or more.
Hence, if the one that would be a verses from the Qur'an, a hadith, analogy
or otherwise, it is then proven by them. If the evidence becomes more than
one such as a verse from the Qur'dn a hadith, an analogy, istishab and
similar to them that are agreed upon whether verifying or nullifying then the
ruling is proven according to that unity, yet if the rulings are not agreed
upon, that would accept either unity or not. If they accept compromisihg then
compromise them because the notion of the legal evidence is the practise (al-
" i'mal) not the invalidate (ilghd'). However, the compromising should be made
by the way of obvious and reasonable not a way that playing a game with
~some evidences. If the evidences are not suitable for compromising then ijma’
will take priority to the other nineteen evidences, yet nas will prior to other
sources apart from ijma‘.

. Accordingly, nas is confined to the Book and the sunnah. These are can
determine a ruling by them together or individual.

In d situation that the Book determines a ruling by itself, evidence
would be one or more. If the dalil is only one, a verse which is related to the
ruling, then it is implemented by this verse whether it is nas or zahir

9 “Harm is neither inflicted nor reciprocated in Islam™ )

% See about the scope of the Mukaddart: Mehmet Erdogan, “Islam Hukukunda Ahk&mn Degignesi”, p: 114, istanbul,
1994. ) .

' Its original word is yattahida, yet it means yatawahhada which means only one evidence (dalil).
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(apparent), yet it is mujmal (ambiguous) ° then one of the two possibilities
or more possibilities, the one which is more ethical religion is practiced that
is accepted as bayan. If the possibilities are equal in moral aspect in respect
of religion these are become valid. The preferred state is that each one has to
be practiced then if the moral aspect of them is not obviously seen,
eventually the case is suspended on the consideration of bayan.

If there are more then oné evidence from the Book, which means two or
more than verses indicate to a ruling, inferences of the verses are combined
each other then these are considered as one verse, if not, if the differences-
are appropriated for reconciling then the verses are conciliated by the way of
taqyid (binding) and takhsis (specifying the general) etc. in the circumstances
that the differences are not appropriated for reconciling, if some of the verses
are certainly known that they are abrogated, the other one is implemented. If
it is not certainly known the manstikh (abrogated) is mubham (unknown) in
this circumstances, for the identification of the mansikh, sunnah’s approval
with the other verses is considered as evidence, in nature sunnah is
commentator of the Book, thus it explains what 1t is set of its rulmg not what
it is abrogated. :

The case where the sunnah is an authority making a rule as a source,
the case will be treated ahad hadith (solitary tradition) just as of the 8yah
(verse) if the hadith is authentic (sahih). And when the hadith is not valid
then it is unreliable, in which case the ruling will be deduced from the Qur'an
where available, otherwise ijtihdd is sought where appropriate, in a manner
similar to that of adab (respect) of the Shari‘ah glorifying such it (Shar")
where ijtihad is not appropriate, issuing a ruling should be withheld for the
consideration of bayan (explanation).

And in the case where there is more than a tradition (hadith), presents
us with the following possibilities:

First, if all the traditions are sahih (authentic) they will either be of

equal or variant authenticity. If there are of equally authentic and have the
same context, they amount to the same status of ahad hadith. If the
“authenticity varied, then they will either be combined where applieable;
otherwise some of them (traditions) are considered abrogated based on a
proof from the Qur'an otherwise it was changed by ijma@‘ or other type of
evidence. -

Second, if some of the traditions are authentic: if only one hadith is
correct, the basis of the ruling will be that of ahad tradition. If more than one

2 Mujmal (the Concise, the ambiguous): see: Kamali, “Principles of Islamic Jurisprudence”, p:101; DifinT Muhammad
Fathl “al-Man&hij al-Usiliyyah fil [jtih& bir Ra’y fit TashiT* al-Isl@mi”, p:108; Omar Nastihi Bilmen “Hukuk-I Islamiyve
© ve'lstilahai-I Fikhiypa Kamusu”, v:1, p: 79, Istanbul, 1985; Ramic Sukrija Husejn “Language and the Interpreration of
Islamic Law” p: 119-123. . . . ’
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hadith is authentic and they are in agreement, they will all be acted upon. If
they vary they will be combined where possible, otherwise some of these
traditions are abrogated, and then the case will be treated as that where all
of them are authentic. ) :

Third; if the authenticity varies: If some traditions are more authentic.
than others and they agree in content, there is no controversy as the case of
ahad hadith. If the content differs then either the traditions will be combined
or where applicable, otherwise the traditions will be acted upon in sequence
according to the degree of authenticity. Further, if the traditions that are
‘more authentic are in line with each other there are acted upon. If, however,
they vary then those are in agreement will be treated as in the case of ahad
hadith. And if they disagree with each other, they will be combined if
_applicable otherwise some are abrogated either through assignment or
through- other methods of evidence (dalil) as stated earlier for unclear
abrogation. '

Forth, when a rtuling has a reference in both the Quran and the
Sunnah: if they agree then the ruling is acted upon, and in this case each will
either explain or confirm the other. If they differ, then they will be combined,
where possible, otherwise, one will abrogate the other as a course of action.
If abrogation does not apply, the case will be put to more detailed scrutiny, in
which the Qur'an is adopted first since it is the greater original source and
cannot be departed from for the sunnah that comes second.

This completes the illustration of the ruling in ‘ibadat (devotional
matters).

Proof of the Transactions

As far as transactions and related issues are concerned the basis of the
proof is public interest (maslahah), as shown before. Maslahah and the rest
of proofs of jurisprudence (adillah sha‘iyyah) either agree of differ. If they
agree on a particular ruling on transaction as in most cases where the text
(nas), ijmd', and maslahah confirmed the main essential five rulings i.e.
killing the killer, and the murtad (apostate), obliterating the hand of the
thief, and the hudud (punishment) of qathf (accuse of) and drinking alcohol.
And so is the case for other rulings where the adillah sha‘iyyah agree with
public interest, If the adillah however differs with maslahah combination is
sought, where adillah are acted upon in some rulings and circumstances
rather than other cases, in such away that does not have adverse effect on
maslahah and or leads to misuse of all or part of the proves of shari‘ah.
Where combination is not applicable, maslahah is put before any other dalil;
conforming to tradition “Harm is neither inflicted nor reciprocated in Islam"®

% Ibn Méjah “Sunan™, 11, 784, hadith no: 2340.
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This is particular for dispelling the dharar (inflicted reciprocated harm) for
the sake of maslahah. Also it is because maslahah is the main objective of
administering the affairs of mukallafin through the confirming the rulings
and the remaining adillah such as the means, Of course, maqasxd (objectives)
are always put before means. .

‘The Case of Disparity of Public Interest

Public interests (maslahah) and mafsadah are contradictory to each
other and require monitoring to dispel the disparity, and here we say: .

Every ruling we arrive at either contains maslahah or mafsadah or
both. If the outcome of the ruling contains maslahah it is adopted (this is the
case where only public interest is obtained), where there will be more than
one maslahah they will all be sought. Otherwise all, whatever possible, will
be sought. The one that interest the public most is considered if a number of
interests are of equal value, one will be considered by selection. If allegation
. against a particular choice is suspected then the selection will be at random.

_ If a ruling happen to contain mafsadah and it is adopted then that that

mafsadah is dispelled. If the ruling contains a number of mafsadah,- all will
~ bedispelled if possible otherwise as much as possible. If only one mafsadah
could be dispelled while others-not, the most harmful will be dispelled. When
the harm is equal, one is dispelled by selection and in case of any suspicion;
random selection is adopted to dispel the mafsadah.

When both maslahah and mafsadah are the outcome of a ruling, the
maslahah is sought and mafsadah is dispelled where possible. If that is not
possible then the action will be according to the importance of obtaining or
dispelling. If they are equal then one is selected, and where suspicion .is
raised, random selection is adopted.

This is a useful controller derived from the saying of the Prophet (pbuh)
“Harm is neither inflicted nor reciprocated in Islam”®* to arrive at the most
preferred ‘rulings and to remove disagreements.-by the several chain of
narrations. The benefits of disagreement among scholars, discussed without
being intended as the main aim of the discourse, involves the knowledge of
the facts relating to the rulings, and their characteristics and counterparts as
well as the difference between them.

Why Maslahah is not a proof in respect to ‘ibadat (devotional
matters)?

- ™ tbn M3jah “Sunan”, 11, 784, hadith no: 2340.
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Maslahah is!accredited in transactions and similar issues but not in
‘ibadat devotional matters, since ‘ibadat are specific commands .in its own
right, whose amount, ways of practice, time, and place, can only be realized
through shari’'ah, The believer has to follow them as prescribed because for
‘him they are obligatory and in his own interest. The right of mukallafin
(subjects) are contained in the ruling of shari‘ah which manages the interests
of the mukallaf and consequently it is accredited and the aims rest.

The argument that “the shar'i knows better the public interest and this
" is where the proofishould be sought” is not valid as we have shown that
consideration of public interest is not only from the proves of shari, but also
the most powerful and specific one and so it is put before any other proof in
‘getting the masalih; ‘Ibadat are sought in shar‘f proof because interest of the
public in ‘ibadat is not conceivable through mind and custom. The interest in
managing.the makallaf rights is known to them through custom and mind.
Therefore, if we see the dalil of shar is silent we will know that we have to
search for maslahah to protect it, just as the case of the text that does not
detail the ruling and we have to complete that by means of qiyas, which is
the attachment of the case where the shari‘ah is silent to the text statement,
with the j@mi* (connection) between them (‘illah).

God knows better.

Conclusion:

The principle of maslahah had been gained a different interpretation by
TGfl. In terms of devotional matters and mugaddarat al-shar‘iyyah (specific
injunctions) nas and ijma‘, and in terms of mu‘dmalat the. notion of
maslahah are main principles. If maslahah tends to differ with . nas,
maslahah becomes initial principle on the bases of the hadith “Harm is
neither inflicted nor reciprocated in Islam”® if there is no possibility a
compromise between them. Because this hadith is a special instruction, thus
it is necessary to take maslahah in to the consideration in order to avoid any
kind of harm. '

Shar'T evidences exist, as a whole, for materializing of the objectives of
the lawgiver via obtaining of maslahah and avoiding harm. Tufi defines
maslahah as “the reason leads to the objectives of the lawgiver in the way of
either ‘ibadat (devotional matters) or adat (customs).” :

Tufi's ideas, which are described above has started to be echoed among
the scholars especially after Jamaluddin al-Qasimi published TUfi's Risdlah,

% Thn Majah “Sunan™, 11. 784, hadith no: 2340.
% Zayd Mustafa “al-Ma Safah fit-Tashri " al-Isl&mi wa Najmaddin al-Tiifi™, p: 210, Darul Figr al-* Arabl. 1964
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although it did not evoke a similar reaction among TUfi's contemporaries.®”
The majority of Islamic jurists consider his claims contradictory and
excessive in general while others accept them on certain conditions even
though there are some subjective evaluations which are based upon Tabaqgat
Books where TUfi was accused of perversion, mulhid, a member of Rafizis.*
For example, as Abdulkadir Sener said that it is impossible not to agree with
Tufl when one examines ‘Umar's decisions and he added that the specifying
of certain nas with maslahah would not be contradicted with nous and logic
on the condition of being suitable to the Islamic notions and objectives.*® -

One of the late Ottoman scholars is Isma'il Hakk: {zmirli, uses this '

- description about TTfT’s ideas; “Najmaddin al-Tufi's opinions about maslahah

provides great deal of easiness for handling many problematic issues .in
transactions (mu‘@malat) areas.”!® According to Mastafa Zayd it is possible
to evaluate TUfl's opinions in three different points: ‘1- maslahah emerges as
the axes of the lawgiver for this reason it is the strongest and the most
special of all SharT evidences. 2- There are conditions in which nas and
maslahah might contradict in such circumstances in respect to the first point
maslahah gains priority. 3- Giving prlonty to maslahah is vahd in the
mu‘amalat matters only.'"!

The scholars such as M. AbU Zahrah, al-Biti, Kawthari (d.1952)
criticizes TUfl's opinions, according to them TGfi is wrong when he is
suggested that maslahah contradicts with a definite nas. Al-Kawthar accuses
him’ of infidelity (mulhid) and criticized him to be the first one as the first
opener of the doors of evil; “because Tufi and his followers use the methods

-which has no any Shari bases in order to justify their own interests and

desires. And what a terrible sin is to use such statements. This attempt is
nothing but an effort towards rendering prohibitions of Shari‘ah permissible,
in the name of maslahah, ask this uninhibited person what is maslahah and
on what grounds you want to establish your law? Najmaddin al-TUfi is the
first person who left the door of evil ajar. No Muslim has ever made such
statement, this account to nothing but a perversion, those who follows-such
ideas may never gain anything from the religion and knowledge.”'®

" According to Kawtharl no one should level with such degenerate who tries to

adopt a principle that would annihilate the very bases of the Shar’ah.'® Abu

" Zahrah (d.1974) approaches with a different criticisism and he stated his

wish as if only Tafi was living in this era he would have seen .social

%7 Zayd Mustafa “al-Magabah”, p: 161-163.

% Al-KawtharT, M. Z8hid “Maqala" p: 257-259, 1388.-

% Sener Abdulqadir “Isldm Hkukunun Kavnaklarmdan Qivs, Istifisén ve Istisl3/i" p: 155, Ankara, 1974
0 Uyamk Mevliit “Kur'amn Tarihsel ve Evrensel Okunugi™, p: 221, Ankara, 1997.

"7 Ibid p: 222-223.

92 Al-Kawthari, M.Zahid * Maqélal p: 257-259.

1% Ibid p: 259.
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dilemmas, efforts and desperations of scholars in the face of obstacles so he
could have realized how the understanding of maslahah differs on a great
scale. And he wonders how TUfl would have approached the issue towards
the determination of what maslahah is. “Shall we abandon definite nas for

- maslahah which is variable and being open to different interpretations? You
must be informed that what is halal (permissible), what is har@m (prohibited)
are very clear. What is going to protect us form suspicious elements between
these two is consideration to certain nas. Both liberation and enlightenment
are in definite nas. It is unmistakeable straight main road. To embrace it is to
grasp an unbreakable handle. "%

While Mehmet Erdogan accepts Tifi's opinions as a bit excessive, he
also signifiés the extremity of the accusations and criticisms towards Tufi-
based upon Tabagat sources and these are not type of the judgments which
deduced from an overall examination of all Tifi’s works.'%

It is obvious that TUfi’s approach-has provided a different angle to the
history of Islamic law. While the previous jurists were prerequisiting
maslahah not to contradict shar'l evidences, TUfi was motivated by the -
principle that Shari‘'s aim is to fulfil maslahah of subjects. For that reason
maslahah is preferable by the support of necessary judicial method and
maslahah is the strongest evidence among other sharT basis. According to
Tafi if nas and ijma* contradict each other, maslahah has priority over nas
and ijma‘. For that reason, it is a very 51gn1ﬁcant requirement to determine
the Ob]PCtIVGS of the Shari". : :

"% Abu Zahrah ¢ Ima‘m Malik”, 380; al-Shatibi Abi Ishaq Ibrahim b. Miis@ b. Muhammad al-Ghimatr “A/l- Muw@’nqatf
Usitl al-abkam”, 21309, edited by *Abdulidh Dirdz, Cairo.
105 ErdoGan Mehmet “/slam Hukukunda Ahkammn Dedismesi”, p: 95, second edition, Marmara University Faculty of
Divinity, 1994. '





