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TWO APPROACHES TO THE PARTICULARIZATION OF
EFFECTIVE CAUSE (TAKHSIS AL-ILLAH ) IN ISLAMIC
LEGAL THEORY

Haluk SONGUR?

ABSTRACT

In Sunni Islamic Legal Theory there are two maieamns. One of
them is developed bB$hafi't School calledJsdl al-shafi'tyyahor Tarikah al-
Mutakallimin and the other mainly attributed to the Hanafi sthaad
known asusdl al-Hanafiyah,or Tarikah al-Fugah&’ Hanafi School also
may be divided into two schools &anafi- Mutezilischool andHanafi-
Maturidi school. There are many differences between thesesthools
which differentiate each from other. The differendeetween Baghdad
centeredHanafi-Mu'tazili school and Samargand centekahafi-Maturidi
school onus(l are very important. My aim in this paper is to mi@e and
analyse one of those differences as an examplds Ithe case of
particularization of causdakhsis al-‘illah). According toHanafi- mutezili
school restricting thellah on the first case is permissibja’iz). According
to the Hanafi-Maturidi school, however it is not permissible to resteot
‘illah on the first case. We may exceed the same letgabruall other cases
in which the sameillah was included. Then another question arises whether
tahsis al ‘illahis anistihsan(abondenment a legal rule for a better rule) or
not. Consequently the relationship betwéstihsanand particularization of
the cause should be examined

Keywords: Particularization of the Caus@akhsis Al-‘lllah Islamic Legal
Theory,Usdl Al-Figh Istihs&n Qiyas Hanafi School.

1. Introduction

There are two main stream in Sunni Islamic Legadori usal
al-figh), one is developed bghéafi't School and the other mainly
attributed to the Hanafi school. The former is emllUsil al-
shafi'tyyahor Tarikah al-Mutakalliminwheras the latter is known as
usdl al-Hanafiyah,or Tarikah al-Fugah&’. Usdl al-Hanafiyyahad
some essential changes in its evoluation througtotyi. Hanafi
tradition at the beginning and the formation period it wagtiiad
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centered and/u’tazili oriented. We can consider, Kerhi (d.340/951),
Jassas,(d.370/981) Saymari (d.438/1045) and Dddb{30/1039) as
the most prominant scholars of this Hanafi-Muteshiool. At the end
of the 5th. century thikanafi-mu’tazilischool changed and became
maturidi oriented. The most prominant scholars of this new
Samargand centered school are Ala al-Din al-Samdrga
(d.539/1144) Lamishi, Sarakhsi (d.483/1090). Camsently Hanafi
usdl tradition is divided into two addanafi-Mutezili school and
Hanafi-Maturidi school. Latter school criticized the former foeith
Mu’tazili tendencies. Therefore according to latter schoowé
depend on thédanafimutezili principles we may fall into incorrect
details of the principles of the law. It is thenefamecessarry to avoid a
dependence oMu’tezili-hanafi principles. Thus, it necessitates that
the usul al-fighdepends on a specific belief structure. This hanbe
continuously reiterated by numerous scholars whee ldgebated on
the issue otisuland its relation to belief. Becaussul al-fikh(islamic
legal theory) is a branch of tlhusdl al-din.

In this regard 'Ala’ al Din al-Samarqarsfilys in hisMizan al
Usul"Usul in the Balance

"Know thatUsul al Fighis a branch ofJsul al Diny and that
the composition of any book must of necessity bri@mced by the
author's beliefs. Therefore, as most of the writmsUsul al Figh
belong to theMu'tazilahwho differ from us in basic principles, or to
Ahl al Hadithwho differ from us in questions of detail, we catrely
on their books. Our (Hanafi) scholars' books, haveware of two
types. The first type is of books that were writiana very precise
fashion, because their authors knew both the mlesiand their
application. Examples of this type arMa'khadh al Shar'"The
Approach of the Shari'ah" arad Jadal"Argument" by Abu Mansur al
Maturidi (d 333/944). The second type of book dealty carefully
with the meanings of words and were well-arrangeaing to the
concern of their authors with deriving detailedusimins from the
explicit meanings of narrations. They were not, aeer, skillful in
dealing with the finer points adl Usul or questions of pure reason.
The result was that the writers of the second ppeluced opinions in
some cases agreeing with those with whom we difeYet, books of
the first type lost currency either because theyewdifficult to
understga\nd or because scholars lacked the resolationdertake such
works."

2 ‘Ala’ al-Din Ab( Bakr Muhammad b. Ahmad al-Sakaardi, Mizan al Usdl fi
Nat&’ij al Ukdl fi Usdl al Fikh I-1l, Wazérat al-Awgaf wa al-Shu’dn al-
Diniyyah, B&dat, 1987, |, 110-111.
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The differences between Baghdad centasdashafi-Mu’tazili
school and Samargand centetddnafi-Maturidi school onusul are
very important. These differences should be exathoree by one in
order to find out the roots of the change from IrH@nafism
(Mu'tazilizm) to Maturidi-Hanafism Maturidizm). Especially two
cases, here, al-Jassas frétanafi-Mutazili school and al-Sarakhsi
from Hanafi-Maturidi school can be examined as an example. A
distinguished scholar D&ukri Ozen found out 21 cases which shows
us differences between these two scHolblis not my aim to repeat
these cases nor to examine them all since thaadgirbeen done
effectively.

My aim in this paper is to examine and analyse aihthose
cases. It is the case of particularization of c@akhsis al-‘illah.
According hanafi- mutezilischool restricting theiltah on the first
case is permissiblga(iz). According to theHanafi-Maturidi school,
however it is not permissiblga(iz) to restrict anillah on the first
case. We may exceed same legal rule on all otheescan which
included sameillah. Then another question arisesahsis al ‘illahan
istihsan(abondenment a legal rule for a better rule) ar no

In the following pages we will investigate partiatkation of
cause comparatively between two branches of haséfiradition.

2. Qiyas and Istihsan (Analogical Reasoning and
Jurisdictional Preference)

Qiyasis one of the basic sources of the Islamic law. tHe
classical legal theor@iyas (analogical reasoning) comes last. It is
recognized as the fourth principle basis or sowfcéaw like other
sources. In fact it is mode of legal reasoniiihéd) not a source of
law as the classical quaternion theory depicts. él@w; it is neither a
source of law nor an authority by itself. Insteadsia process of a
systematic reasoning to reveal the rule of lavis Hependent entirely
on an authority may b®ur’an or theSunnah Sometime it is based on
ljma’ which also takes its sanction from either of thege sources.
Thus these two sources are interlinked ultimatedyum to the
Qur'an.” In a general manner we may defigasas comparison of a
case not covered by the text with a case coverdteext on account

%, Sukru Ozen,Ebu Mansdr al-Maturidi’nin Fikih Usdli’niin Yenidensasi,
(Reconstruction of Us(l Ab(O Mansor al Maturidi), uiblished post-doctorate

study,istanbul, 2001. 81.
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of their commonShariahvalue‘illah in order to transfer the law of
the one to the othér.

There are four constituve elementsgiyas namelyasl (the
original case)far’ (the paralel case)llah (cause oratio legis), and
hukm (law of the original case). The legal theorisis({iyyar) who
are agree on these four constituentsjighs are Hanafis. Al-Bazdawi
and Al-Sarakhsi call thdlah the essential element gfyas(rukn al-
q|ya9 By giving the chapter heading-&sl fil-Rukri or “Bab al-
Rukri® (chapter on the essentlal element), they probaalgn that the
‘illah alone constitutegiyas °

The fillah constitutes the most important part but also most
problematic.

In fact the issue of particularization of the cais@nterlinked
with the effective cause(legal causléah). “Another problem which
requires a detailed treatment is co-extensiveriasd)(Tard has been
explained as whenever the cause exist the effeatlerfukn) also
exists. But when quality which is considered to the fllah in
acertain place exists and effect or rule does Rt gt is tecnically
called nakd (separation of the effect from the cause). Thera is
disagrement among the jurist about the conditionméxtensiveness
about conditions of theillah. Those who stipulates the co-
extensiveness for thilah think that the separation of cause from
effect voids thellah. Those who do not stipulate the co-extensiveness
for heillah validate the separation of cause from effect. ldethey
allow the particularization of thidlah (takhsis al-‘illah” *

Istinsan literally means “to approve or to deem something
prefareable. It is a derivation éasunawhich means being good or
beatiful.

Istihsan juristically means, that it is method of exercgin

personal opinion in order to avoid any rigity andfairness that might
result from literal enforcement of the existing laWwJuristic

4 Ahmad Hasan,Analogical Reasoning in Islamic Juriprudencéslamic

Research Institute Press, Islamabad, 1986, 15; Motad Hashim Kamali,

Principles of Islamic Jurisprudencéslamic Text Society, Cambridge, 1991,

196

> Shams al A'immah Abl Bakr Muhammad b. Ahmad akEasiUsul al-
Sarakhsi -1, ed: Ab al-Wafa al-Afghanti, I-ll, Dar al-Mafah, Beirut, n.d., Il
174; A&’ al-Din 'Abd al-‘Aziz Ahmad al-Bukhari,lV, Kashf al Asrar an Usdl
Fakhr al-Islam al BazdawDar al Kitdb al-Arabi, Beirut,1991/1411, Ill, 106

A. HasanAnalogical Reasonindl67.

" A HasanAnalogical Reasoning206-207.
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preference” is a fitting decsription dadtihsan as it involves setting
aside an established analogy in favour of an atera ruling which
services the ideals of justice and public interrest better way.

Istihsanin Islamic Law and equity in Anglo-Saxon law may
close up to some extend. since there is an obwawalel between
equity andistihsan Although they bear a close similarity to one
another but the they are not identical. Equity isvestern legal
concept which is grounded in the idea of fairnes$ @onscience, and
derives legitimacy from a belief in natural righis justice beyond
positive law.lIstihsanin Islamic Law and equity in Anglo-saxon law
are both inspired by the principle of fairness dmth of them
authorise departure from a rule of positive law wiits application
leads to unfair results. However the basic diffeeebbetween these
two principle is while equity based on the concapbatural law and
it is an independent principle wherasshsanbased on the values and
principles of Islamic Law andllt is a principle in the restriction of the
primary sources namely Qur’an and sunnah.

According Karkhi and al-Jass&stihsanis not the name of a
legal source but a process of preference betweesdwrces of law.

This notion was adopted by al-Sarakhsi but a serifference
came up. According to al-Sarakhsi as a resulteiftiflying istihsanas
a methodoligal procedure to defining it as a lesgalrce’” al-Sarakhsi
considers istisan to be a method of seeking fadiitid ease in legal
injuctions. It involves a departure frogayasin favour of a legal rule
which abrogate hardship and bring ease to people.

3. Relationship Betweenlistihsan and Particularization of
the Cause Takhsis Al-‘lllah)

The problematic issue aékhsis al'illah meaning that a legal
rule does not take effect despite the fact thataisseis present, is
accepted by Jassas and Dabbdsi as a valid procedisiamic legal
theory, but lateHanafi jurists considered it invalid like al-Sarakhsi.
The first approach dftihsanis Jassas’ who belongs to tHanafisof
Irag and the latter approachHsnefi's of SEmergand who were based

al-Sarkhasial-Usdl, I, 200; KamaliPrinciples of Islamic Jurisprudenc246.
Makdisi, John, “Legal Logic and Equity in Islarmiaw”, American Journal of
Comparative Law, pp.63-95, 1985, 63; KamaRrinciples of Islamic
Jurisprudence245.

Murteza Bedir, “The Power of Interpretation: istihsan Qiy&s Islamic
Studies42/1, 2003, pp. 7-20, 11.
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in central-Asia, where it was popularized, paraciyl by the likes of
Sarakhsi and Bazdawi. There was, however, anaikal tradition

allegedly started by Abu Mansur al-Maturidi (d.338) the main
characteristics of which emphasises the theologasplects ofusul

concepts. Investigation of the works of three repn¢atives of this
tradition, namely, Sadr al-Islam al-Bazdavi (d. A®9B8), Ala al-Din
al-Samargandi and Mahmud Ibn Zayd al-Lamishi, revisatistihsan

does not deserve to be the disciplineustl al-figh as it did in the
previousHanafitradition*

Istihsanis of two kinds.stihsanis not a separate source apart
from Qiyasaccording to Sarakhsi. Our scholars use separatesan
order to differentiate these two different sourtedlready al-
Sarakhsi discussddtihnsanunder the titleFaslun fi Beyani al-Qiyas
ve aldstihsan(Part on explainin@iyasandlstihsan™

Some later scholar asserted that it is better micgie with
istihsanand while applyingQiyas normal(jaiz). However, Sarakhsi
argues that even if it igiz applyingQiyas it is still better to apply
illah (ratio-legis cause).

There are various definitions ¢dtihsanand one of the early
Hanafi uslliAbu Bakr al-Jassas provided two meaningdgthsan.

First meaning is use ofjtihad and preferred opinion for
description of the amounts and measures whichediréol ourljtihad
and opinions. Our scholar has named this kindjtibfad istihsan.
There is an agreement among scholars in this sgniséihsan®® In
this senseistihsanis an important branch gfihad.

Second meaning is “departure frdpiyasin favour of another
which is better than it.” The very second definitican be classified in
two types. One type is preference between two wbinify instances of
Qiyas. Al-Jassas says that: “It is the case where a rese Gr’) is
claimed by two original cases (aslan) since it saasemblance to
both of them. It is however for the new case tgdieed only to one
of the two, due to the existence of the strongewofpifor the one
preferred. The reason why they calletsithsanis that if it did not fall

1 Bedir, “The power of interpretation: isithsan qiya®”, 17-18

2 Al-Sarakhsial-Usl, 11, 201

' Al-Sarakhsial-Usdl, II, 199

4 Ahmad b. Ali al-Razi al-Jassés;Fusil fi al-UsQ) I-IV, Wazarat al-Awgaf wa
al-Shu’dn al-Diniyyah, 1414/1914, 4/233-234
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under the second case it would fall under the trst, for it bears a
resemblance to the first one, tbo.

Abu Hasan says that istihsan is; departure fronl@ for a
better rule, where if the latter rule did not exisie former would be
valid.!

The other type is particularization (non-effectiees’) of a
legal rule despite the existence of the caudlai(*ratio). Here is one
of the examples, which al-Jassas quoted in ordeexi@ain this
method: A man says to his wife: “If you menstruate you are
repudiated and the wife replies: “I am menstruatingccording to
Qiyas, she should not be trusted until the menstynas verified by
other means, or until the husband confirms her.hd\wever deem it
good that the divorcéalag) shall take effectMuhammed says; “This
Istihsaninvolves a kind oBRiyas *®

Cassas says; they called it the abandonment of leda
despite existence of the causkal) Istihsan 19 «Abandonment of
Qiyas is called Istihsan"®® In this type Istihsan is operating as
particularization of the causetakhsis al-‘illah. If jurists do not
enforce the basic case’s legal rule for a new cabish resembling to
theasl. This is the very restriction of the legal rule loasic case and
not allowing to exceed to new cader{(). So in this case, cause no
longer effect on new caste(’) and legal rule not applied to new case
which was based on the cause.

Departuring fronQiyasin spite of the existence of the cause is
possible. This departure ofQiyas some time takes place in
consideration of anass Qiyas and sometimes in consideration of
anotherQiyas which needs to make a legal rule out of'it.That
means that the legal rule does not function, itespif the existence of
the cause.

There are two opinions about the particularizatbthe cause.
First is approving and the second one is rejecting.

A group from our scholars agreed on particularaatof the
cause and asserted that this is Abu Hanifa’'s opinithey said;

15 Jassasal-Usdl, 1V, 234, (English translation was adapted frontiBel2); al-

Sarkhasi, I, 200
16 Jassagl-Usdl, IV, 234
17 Bedir, “The Power of Interpretation: Igtihsan Qiyas 212
18 Jassagl-Usdl, IV, 234, (English translation was adaptedrfiBedir, 12)
19 Jassasal-Usdl, IV, 233
20 Jassasl-Usdl, IV, 235
2L Jassasl-Usdl, IV, 243
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“Qiyas andIstihsanis to say particularization of cause (rati6j"We
can say at least that in one aspstthsan has a direct relation
between particularization of the cause, even if ig the
particularization of the cause.

Particularization of the cause (legal ratiligah) is an debatable
issue. It can be specified according to the Iratsis, Abu Zayd al-
Dabisi andMutazili (except Huseyn al-Basri) while it can not be
particularized according to_Semergant Jurists inclwviMaturidi is
included and Buhara jurists.Both side claimed that Imam Abu
Hanife would agree with their opinion.

Here are some examples of the particularizatiatiadf;

A man who eats or drinks by forgetting that he feasing has
broken his fast according to tiigyas. The meaning of fasting is to
avoid eating, drinking and having sexual interceursough the entire
day. But here this does not exist, since he haneaherefore his fast
should be invalid (null). But according tstihsan fast is not void
since there is &unnah(tradition) that declares that whoever breaks
his fast by absent-mindedness, his or her fadillizalid. The deed or
reason that makes the fasting invalid exists ferttan or woman who
is forgetful but it does not make the fast voidu€ea (illah) exists but
it does not bear the legal rule. This is the veastipularization of the
cause tahsis al-‘illah).

As a second example, murderers should be executed o
punished by capital punishmepgag. Murder or killing of a man or
woman is theillah of execution or capital punishment. In the case
where the murderer is a father of the victim, txeoaition is not
enforced. Again the rule of particularization takglace and the
Ummegp seem to have had a consensus on the paitatitan of the
cause.

Some other scholars of Law are of the opinion that
particularization ofillah is void. In the head of this group is al-
Maturidi. He says that: “Whoever accepts the padrization ofillah
attributes conflict (paradox) to doings and ruldsAtlah. Because
illah can be apparent only by the making of Allah th& illah. Allah
makes arillah for a legal rule in the case whildlah is present and
law is absent” that means to attribute conflicHi® law and doings.

?2 Abu al-Yusr Muhammad b. Muhammad al- Bazdakitab fihi Ma'rifah al-
Hucac al-Shar’iyyah,al-Ma’had al-llmi al-Fransi li al-Asar al-Sharkiyjya
Cairo, 2003

2 OzenMaturidi, 99

24 Kitab fihi Ma'rifah al-Hucac al-Shar'iyyah45
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That is to say, firstly making it idlah then again making of it is not
illah. It is impossible to makélah which Allah did not makellah
and to not makellah which Allah madeillah. The Owner of the
Shari’ah removed the idea of absolute eating or drinkingmfro
breaking the fasting. The cause of breaking offélséng is eating and
drinking with awareness.

Then how could we interpret the exampledstihsan,which
has been enumerated as examples of the partiailanzof the cause
by the group who rejects the particularization atige. In the first
example eating and drinking is breaking the fast.iBany one eats or
drinks by absent-mindedness then the fasting wit be void.
Supporters of the opinion of particularization bé tcause said that:
here causel(ah-eating or drinking) exists but the legal rule nader
functions because of the hadith. But the group didonot accept the
particularization of the cause says that: in thkanepleillah is not
pure eating or drinking, but it is eating and dnmgkwith awareness.
Therefore there is not cause in the example ohgatnd drinking by
forgetting. If cause does not exist, legal rulel wibt exist. Then the
second example could be interpreted in the sambadeMurder is
the cause for capital punishment but if the mundisréne father of the
victim, then the murderer should not be punished dapital
punishment since there is anothasspreventing that. It seems that in
the new case, legal rule does not work even ifcdngse exists there.
But according toMaturidi-hanafi tradition, pure murder is not the
cause. The real cause is in the new case wherademof a son has
occured. Therefore, in the new case the real ciauset present then
the legal rule will no longer be present.

Furthermore Sarakhsi criticised these scholarsniopi by
saying that; “It is a big mistake to accept patacization of cause and
says that there is no opposite to the opinion st paholars andhlu
al-Sunnah He who accepts the particularizing of cause isablu al-
Sunnahand has tendency Mutazilahin usdl subjects?®

From the above discussions it is clear that thes evie do not
accepting particularization aollah is of the opinion that the issue is
problematic due to the belief structure at the sime and whoever
accepts particularization dfiah is from Mutazilah and is therefore
not a part of thé&hlu-Sunnah

The claim that when anybody accepts particulawpatf the
illah opinion of theMutazilah school is not anymore of tha-ahlu
Sunnahshould be viewed from utazilahusalbooks. Mutezili usali

% Kitab fihi Ma'rifah al-Hucac al-Shar'iyyat#5-46
% Al-Sarahksfal-Usal, Il, 208
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Abu al-Hussain al-Basri entitled a chapter in ba@sk“part on the
particularization of the caus€” Abu Hussain argues that; “ know that
the meaning of thdlah may exist in the new case without its legal
rule, or that there may exist meaning and literatdvn the new case
without its legal rule™ Thereafter, he spoke about Istihsan under the

title “speaking oristihsari %,

As has been earlier seen generally from above ebesnyf
Istihsanparticularization of theillah goes tdstihsan.

On the one side Abu Hussain al-Basri al-Mutazilssthat:
“speaking on thestihsanas explained by Abu Hanife’s friends takes
place on the meaning and on the statenistifisanin the meaning of
some signs (causes) may be more powerful from thera It is
possible 3igaiz) to turn from one sign to another. That means
Istihsan.™" In other words, speaking on th&ihsanin the sense of
preferring one sign over another is speaking ofpduicularization of
the cause. On the other hai8§rakhsiargues that the one who says
“speaking onistihsanis speaking with regards to the particularization
of causei(ah) has fallen into error™*

4. Conclusion

Hanafis of Iraq are distinguished on a few point from the
Hanafis of Samargand as has been earlier mentioned. Wihae@
the context of the issue of particularization & tause. This issue has
been linked withQiyasandIstihsan especially with the conditions of
‘illah. Whoever asserts that co-extensiveness is negessadition
for the validity of the ‘illah and it is necessdhat the effect should be
found in every places without separating from desl not justify the
particularization of the‘illah. This view is attributed to Hanafi
scholars of Samargand such as Abu Mansar al-MatwidBazdawr,
and al-Sarakhsi.

On the other hand, whoever does not assert that co
extensiveness is necessary condition for the walafi‘illah, and the
‘illah is sound if the effect is separate from it at atace due to the
fulfilment of the conditions, does justify the pauiarization of the

27 Abu al-Hussain Muhammad b. Ali b. Tayyib al-BasMu'tazili, al-

Mu'tamad fi al-UslOl al-Figh I-ll, Dar al-Kotob al-limiyyah, Beirut,
1426/2005, 1, 283-295 (here in af@rMu’tamad)

% Al-Mu'tamad 283

2 Al-Mu’tamad 295-296

% Al-Mu'tamad II, 296

31 al-Sarakhsfal-Usdl, 11, 208
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‘illah. According to the legal rule remains separate fibwn'‘illah
without non-fulfilment of the condition th&lah will be void. This
view has been attributed to Hanafis of Iraq likeKalkhi, al-Jassas
and al-Dabbdst

The question of the reasons of differences betwkese two
Hanafi traditions still remains to be studied inrendetail in further
studies. This paper has aimed to discover rdison d'étreof the
differences in the context with regards to the ipaldrization of
cause. However, it is imperative to point out tleeeassity for further
studies on these topics to understand the widgestudf law.
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OZET
Islam Hukuk Teorisindeilletin Tahsisi Meselesindki Yaklasim

Imam Safir'nin (h. 204) Usdl kitabindan sonra bize gaa ilk
yazili usil eseri Ebu Bekr el-Cassas’a (h.370)raitslam Hukuk
Bilimi (usuli’l-fikh) tarihinde Safii Metodu ve Fukaha metodu
(Hanefi ustlt) olmak tzere iki ekol ortaya ciktm Hanefi yontemi
de tarih icerisinde ikiye ayrilabilidlki Irak merkezli olup, 6nde gelen
alimlerini Kerhi, Cassas, Debbdsi’nin giurdusu Hanefi-Mutezili
usil gelengidir. Digeri ise Semerkant (Maveraunnehir) merkezli
Hanefi-Maturidi usdl geleE&iir. Onde gelen alimleri olarakmam
Maturidi, Serahsi, Semarkandi’yi zikredebiliriz.b&fte bu iki usul
gelengi arasinda pek cok ihtilafli nokta bulunmaktadiu iBtilaflarin
olusumunda usil eserlerinin sahiplerinin itikatlarirv@ inanclarinin
rol oynadgini ikinci gelen%e mensup alimlerden Semerkanelt
Mizanadli eserinin giginde belirtir. Semekandi bursdyle izah eder:
“Usulir’l-fikh, usalt'l-kelam ilminin bir dahdir. @I kdkinden gelir.
Kokinden Eelmeyene onun soyundan denemez. O haldmalada
telif edilen kitabin, yazarinin inancina gore olmgsrekliligi vardir.
Usali’l-fikih alanindaki eserlerin ga usdlde bizden farkli olan
Mu’tezile’'ye veya ayrintida bizden farkli olan ehtiadise aittir.
Onlarin yazdiklarina dayanmak bizi usllde hataysmdiye ya da
ayrintida yanka goturdr. Her ikisinden de sakinmak aklensegan
vaciptir.” Aslinda burada Bta Cassas olmak uzere Irak merkezli
alimlerin usullerinin mutezili kaynakli ol ifade edilir. CUnki
bunu Serahsi illetin tahsisi meselesinde daha durk ifadeyle
Cassas’in gogiinin Mutezili goré oldugunu belirtir.

Bu nedenle iki %elenek arasindaki ihtilafin dahargelenmesi
iki gelenek arasindaki ihtilafli meselelerin tekk tencelenmesiyle
gerceklgebilir. Dr. Sukri OzenEbu Mansdr el-Maturidi'nin Fikih
Usali'nin Yenidennsasi adli calgmasinda 21 tane ihtilaf noktasi
tespit etmgtir. Elbette bu %ai;mada tim bu noktalarin hepsi
incelenme imkanina sahip gklir. Bu hususlarin her biri ayri ayri
calisma konusu yapiimak durumundadir. @aamizda tespit edilen
pek cok ihtilafli konulardan biri olan illetin tais¢ meselesini ele
alarak iki gelenek arasindaki ihtilafin bu Ornekglaaninda izini
sirmeye cajacagziz. Bu anlamda illetin tahsisi konusunun kiyas ve
istihsandan bamsiz olmasi dgiinilemeyecg icin bu kavramlarla
olan iliskisi tzerinde de durulmaya calacaktir. Ozellikle illetin
tahsisi istihsan igkisi irdelencektir.

Key Words: illetin Tahsisi, Kiyas,istihsan, Hanefi Usul Gelegie
Hanefi-Mutezili Usull, Hanefi-Maturidi Usilu.
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