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Chapter 7

THE SUNNA AND ITS STATUS o
N [sLamic Law

The Concept of sunna in the
Early ShafiT Madhhab

THE SEARCH FOR A SoUND HaDpITH
Gavin N. Picken

| EDiTED BY 2 towe 2517
ADIS DUDERIIA
Introduction
Muhammad b. Idris al-Shafit (150/767-204/820) occupies a preeminent
position in the field of Islamic Law, and is considered highly influential
in the articulation of its formative phase of development; especially with
Tiirkiye Diyanet Vak{ "t rigirci tct) ,thcl: gIer;esis. oé'r:he religion’s legal theory (usa/ ;zllﬁql/f)s.hl}Figrsor}i
folam Arastimalar Merkez gl at early [slamic history may cause one to assume that al-Shafii occu
4Ly tIVieTR ez pies this elevated starus due to the fact that he was the eponym of a distinct
Kitiiphanesi ' cn = legal school within the Sunni context, which has afforded him the position
Dem. No: 2 SN[IZ ) 0 ‘?_ ( S of an “iconoclast jurist” until the current period. Although this is certainly
e e £ L true, al-ShafiTs contribution to the development of Islamic law was much
Tas. No: | 77 ‘*‘7 i‘ :3; ; more far reaching than even this substantial feat.
f(:; — Indeed, one may observe thar since al-ShafiT is still considered the epon-
re = ymous founder of a Sunni legal school that he defined a unique juristic
Eg .”z:—ﬂ methodology (usil al-figh) and he articulated this achievement by applying
e 4 it to the individual cases that make up positive law (fiuriz” al-figh). This was
g;J = also the case with other juristic luminaries of the formative period but what
:g}: 5% distinguishes al-Shafi1 is that he authored a seminal text in the realm of legal
i;- o~ theory, namely his Risidla, and at the same time codified its application in
paig(ave =z the context of positive law in his voluminous work Kitib al-Umm. Thus,
) al-Shifif left an unparalleled written legacy that would provide future jurists
macmi “_a n with reference works to draw upon. Moreover, al-ShafiT was fortunate to
/39 -/62
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4 acmillan, 2013, pp. 139-162. -
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3 Burlington (VT): Ashgate, 2014, (Islamic Law, 1),
161533 pp. 235-269.  Originally published in Is/amic
Studies, 5 (1966), pp. 239273 °
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WAS AL-SHAFI'I THE MASTER
ARCHITECT OF ISLAMIC
JURISPRUDENCE?

Wael B. Hallag [gys33

_m%ﬁima‘% g’ ?§aé%j E

Source: International Journal of Middle East Studies, 25:4 (1993), 587—-605. {1 { é,g@

I

During the last three or four decades, modern scholarship has increasingly
come to recognize Muhammad Ibn Idris al-Shafii (d. 820) as having played
a most central role in the early development of Islamic jurisprudence. It
was Joseph Schacht who, more than anyone else, demonstrated Shafii’s
remarkable success in anchoring the entire edifice of the law not only in the
Qur’an, which by his time was taken for granted, but mainly, and more import-
antly, in the traditions of the Prophet.' Shafi'i’s prominent status has been
further bolstered by the fact that he was the first Muslim jurist ever to articu-
late his legal theory in writing, in what has commonly become known as
al-Risala?

Schacht’s portentous findings, coupled with the high esteem in which Shafi‘i
is held in medieval and modern Islam, have led Islamicists to believe that
Shafii was the “father of Muslim jurisprudence” and the founder of the
science of legal theory, properly called usil al-figh.® His Risala is thought
to have become “a model for both jurists and theologians who wrote on
the subject.”® And although it is acknowledged that later theory further
elaborated the themes of Shafii’s treatise and sometimes even modified
them, the origination of legal theory nonetheless remains his achievement.
The medieval dictum that “Shafi‘ is to usil al-figh what Aristotle was to logic”
is still as valid as when it first appeared.’

This being the state of our knowledge, there appears to be little reason to
question the purported fact that since its inception in the work of Shafif,
usil al-figh, as we now know it, became, in an unwavering continuity,
the standard legal methodology of Sunni Islam. There is even less reason to

105-12.C
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" inter- and intra- school conflicts through biography.
Diversity and pluralism in Islam: histarical and
* contemporary discourses amangst Muslinis. Ed. Zulfikar
Hirji. London: Tauris in association with Institute of
Ismaili Studies, 2010, pp.107-133;203-208.  (How
historians used the biographical traditions that
developed around the carly Shafi‘i scholar Abu Ibrahim
Isma*il b. Yahya al-Muzani (d.878) in the formation and
maintenance of inter- and intra-school identity between
the Shafi‘i and Hanafi madhhabs.) [With bibliography
on pp.235-239
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35fi°T al-Sagir. — Bayrdt : Dar al-Kutub al-“Ilmiya,
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al-Xuheddsb fi fikh medheb al-imin al-Shafi‘l.
" (& compendiun of Shafi-l law. With, :;m fgot
of pege,;. 2 commentary by l!uhammad' b. al-a ta—‘@’
Tbn Battal el-Rekbl entitled al-Nazm al-mus
<asb £i sherh gharid 21l-muhaddabe.
2-pt‘o

Cairo, - 1950« L .

A u.sre,ﬂL\ﬂ Q)oi el I

B) Terciime

. Abdullah ol-Herevi, Sahi Cep fimihali, .
' Yaymnevi, Ist.

(Arapgadan terctime), Selale
1981,77s.)

1400. Ibn-as-Salah, ‘Utman Ibn-‘Abd-ar-Rahmin: Tabaqit

—n3e33 = e s
90334 a1-fuqaha a8-3afiya / li-Tagi-ad-Din Abd-‘Umar ‘Utman Ibn-

‘Abd-ar-Rahmin a3-Sahraziri al-ma‘rif bi’ a |
a ' -ma‘rif bi’bn-as-Salah. Had- |
dabahii wa-rattabahil wa-iStaraka ‘alaihi Muhyi'd-Din Abi-
. Zakariya Yahya Ibn-Saraf an-Nawawi. Baiyada vsilahi wa-

Bairtit : Dar al-Ba3a'ir al-Islamiya

Einheitssacht.: Tabaqat a8-¥afiTya. — Inhalt: Kurzbiographien
schafiit. Rechtsgelehrter; Ausz. an-Nawawis (1233 - 1377) aus
d. unvollendeten Werk »Tabaqat a3-3ififya« Ibn-as-Salahs
(1181 - 1245). - In arab. Schrift, arab. 32A 22623

l.-Tabal. — 1992 = 1413 h. - 552 S. 32A 22623-—1

2. - Tab‘a 1. - 1992 = 1413 h. - §. 553 — 1098
32 A 22623-2

1,598, 6. 55
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/"‘G R =2 )\ :
Fihris Mekhbutat par sl-Kutub a1-Zahiriysh:
alofikh sl-shafi'I. [Catalogue of_the Arabic
mamseripts on ghafi‘l law in the Yahiriysh
Library at Damascus.

pp. 8, 395. .
al-l&a’jma' al-‘Tlml al-*Arabi: Damascus, '.é%?}.

o

222. Laoust, H. «Safi et le Kaldm d’apres Razi», dans Recherches d’Is-
lamologie, recueil darticles offerts a Georges C. Anawati et Louis Gardet par
leurs collégues et amis. Louvain, éd. Peeters et éd. de I'Institut Supérieur de

Philosophie de Louyain—la—Neuve, 1977, pp- 389-401L.

Etude, a partir du livre de Faxr al-din al-Rézi «Manigib al-§afii», sur lattitude de
celui-ci—partisan de la légitimité du Kaldm comme science religieuse—a 1'égard de la
position, apparemment hostile & cette discipline, de I'imém Safi1l. D’aprés Raz, Safiti
aurait stigmatisé le Kalam par prudence vis-3-vis d’'un usage de la raison pouvant mettre

- en danger les fondements et P'unité de 'Umma, mais r’aurait pas condamné en elle-méme

une discipline que rejoignait de facto une partie de son guvre doctrinale.
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6 Die Bagdader Safiften

Es gelang den Hanbaliten auf die Dauer nicht, mit ihren Konzessionen
an den kaldm Profil zu gewinnen. Das Experiment blieb auf Bagdad
beschrankt; dort aber sahen sie sich Konkurrenten gegeniiber, die ,,sa-
lafitischier” auftraten als sie selber: den Bagdader SafiSiten. Diese ge-
wannen einen starken Riickbalt in der neugegriindeten Nizamiya, und
sie prasentierten sich ihrem Publikum als ahl al-hagq, Vorkimpfer der

-Orthodoxie. Das Etikett, das sie sich damit selber ansteckten, verlieh

noch hoheren Glanz als ahl as-sunna wal-atar, womit die Hanbaliten sich
schmiickten, oder als das althergebrachte ahl as-sunna wal-dama'a, das die
Nesapirer ASariten den domgen Hanafiten abzunehmen versuchten.
Abii Ishiq Tbrihim b. ‘Alf 2§-Strazi (393/1003—476/1083),' der be-
kannte Verfasser der Luma’ fi usiil al-figh, schrieb eine ‘Agidat as-salaf und
ein kurzes, knapp 40 Folia umfassendes K. al-I$ara ila madhab ahl al-hagq,
deren Echtheit zwar nicht unbedingt bezeugt, aber wohl kaum anzu-
zweifeln ist.> Sein Schiiler Abii [-Muzaffar Mansiir b. Muhammad b
‘Abdalgabbar as-Sam%ni (426/1035—489/1096), der GroBvater des

Verfassers der Ansab’, der als Hanafit aufgewachsen, aber dann Safilt

geworden war, fiihrte in seinem Mulitar an-nafis min al-Intisar li-ashab al-

Zu ihm EP° IX 481 ff. (E. Chaumont) mit weiteren Verweisen.

2  Beide Texte herausgegeben von M. Bernand, La profession de foi d’Abii Ishag al-
Strazi, in: Ann_ Isl., Suppl. Nr. 11 (Kairo 1987), auf der Basis der Handschnften
Alexandria, Baladlya tauhid 2014 (fir die Ifara) und Paris, BN arabe 1393,
fol. 23b-27b (fiir die ‘Aqida). Das K. al-Iiara findet sich auch in Ausziigen und
reich kommentiert bei ‘Abdalmagid Turki in seiner Edition von Sirazis Sarly al-
Lumad’ (Bezrut 1988, S. 91 ff.; nach der Handschrft Istanbul, Hacci Mahmud
Efendi, magmi' 1607) und noch einmal, jetzt vollstindig, in der Edition von
Strazis K. al-Ma'ina i L-gadal- (ebenfalls Beirut 1988, S. 91 ff). Vgl. dazu auch

~ Gilliot in: MIDEO 25-26/2004/310 f. — Natiirlich soll hier nicht behauptet
werden, daB8 der Terminus alil al-hagq damals erst aufgekommen sei. Isfar’ind
benutzt ihn z.B. in seiner ‘agida (ed. Frank in: MIDEO 19/ 1989/ 133, 4 und
142, 6; andere Stellen ib. 170, -4 oder 172 nr. 102 und 103), auch Guwaini im
Samil (S. 148, 12). Allgemein vgl. meine Erkemttmslehre des It 130 £ und u.
S.1304.

3 Erwihnt in EP VIII 10945 v. Sam‘ant.

Josef vén Ess, Der Eine und das Andere : Beobachtungen an
istamischen haeresiographischen Texten, band II, Berlin:
Walter de Gruyter, 2010. ISAM DN. 239761.
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321/933), leader in his time of the Basran Mu'‘tazili school, identified
himself as a grammarian when he came to Baghdad in-order to avoid
persecution by the Hanabilah." It may be, too, that shifts in
Mu'‘tazili thought made adherence to a semi-rationalist school of law
more attractive than hitherto.

Meanwhile, the Shafi‘i guild school grew from the work of Ibn Su-
rayj (d. 306/918): a school with a fairly regular method of forming
jurisprudénts, a strong interest in usil al-figh along Shafi‘i lines, but
less strongly identified with any tendency in theology than the wider
Shafi‘i school of the ninth century. Between the numbers of Shi‘ah
and Mu‘tazilah pressing into the school and the growing rivalry of Ibn
Surayj’s purely juridical school, the semi-rationalist Shafi‘i school of
law and theology effectively broke up over the tenth and eleventh cen-
turies.

Chiristogher Melehect
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yah, 1368), 167 = ed. Khayr al-Din ‘All (Beirut: Dar al-Wa'y al-"Arabi, 19707),
193. For the Inquisition of Ghulam Khalil, v. Carl Ernst, Words of Ecstasy (Albany:
State Univ. of New York Press, 1985), 101; Christopher Melchert, “The Transition
From Asceticism to Mysticism at the Middle of the Ninth Century C.E.,” Studia
Islamica 83 (1996):65f. .

1% Abii al-Hasan Ibn al-Azraq, apud ‘Abd al-Jabbar, Fadl, 307.
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CHAPTER FIVE

IBN SURAY]J
AND THE CLASSICAL SHAFI‘I SCHOOL

It is clear that in neither Iraq nor Egypt did there flourish, in the
ninth century, a continuous Shafi‘i school in the later sense. The clas-
sical Shafi‘i guild school dates back, in most of its essentials, not all
the way to al-Shafi‘f but to Abi al-‘Abbas Ibn Surayj (d. Baghdad,
306/918). From his time forward, Shafi‘i jurisprudents have normally
had an identifiable teacher and identifiable students. Before his time,
the learning of Shafi‘i jurisprudence was less like the learning of Ha-
nafi jurisprudence, organized as a regular course of study under one
teacher, than like the gathering of hadith reports from a number of
teachers, the more the better. From his time forward, there was a
normal course of advanced study leading to the production of a ta ‘li-
gah, virtually a doctoral dissertation, describing the juridical opinions’
_chosen by the Shafi‘i school. No such literary production regularly
characterized the study of law before Ibn Surayj. It was a mark of the
“classical school of law that it had a local chief, and Ibn Surayj seems
to be the first jurisprudent described as having the chieftaincy of the
Shafi‘Tyah. From his time forward, someone was usually identified
as having inherited that title, but no one before him is said to have
had it. Finally, from his time forward, Shafi‘i jurisprudents were usu-
ally but not necessarily familiar with Sunni kaldm theology. Before
him, al-Karabisi, Abii Thawr, and Dawid al-ZahirT in Baghdad and
al-Muzani in Old Cairo had pursued kaldm, but with less success in
persuading traditionalists of their orthodoxy. After Ibn Surayj, indeed,
the Shafi‘tyah continued to find difficulty in persuading Hanbali tradi-
tionalists in Baghdad; yet for only a short time was there trouble in
Egypt and Khurasan. The only marks of the classical school of law
that did not appear first in the lifetime of Ibn Surayj were explicit dis-
tinction between graduate students (ashab) and undergraduates (tala-
midh) and the biographical dictionary of adherents of the school. The
first appeared with a student of his, the second about a century after
his death.
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CHAPTER FOUR

THE NINTH-CENTURY SHAFI‘l SCHOOL
OF LAW AND THEOLOGY

Al-Shafi‘ is the point at which Norman Calder’s redatings most radi-
cally affect the history of Islamic law. This is because the theory of
the guild schools—the classical schools of law as we are familiar with

-them from the eleventh century onwards—was so largely the theory

of al-Shafi‘i, particularly al-Risalah. If al-Risalah in its familiar form
was first published around 300/912-913, almost a century after al-
Shafi‘i’s death, the juridical theory of the guild school must be reas-
signed to the ninth-century Shafi‘i school, not al-Shafi‘T himself.!
My own observations tend to confirm Calder’s redating. Among other
things, Ahmad and other traditionalists continued to heed the opinions
of Companions and Successors, contrary to al-Shafi‘c’s arguments for
Prophetic hadith; commentaries on al-Risalah (and rebuttals) appeared
only after 300/912-913; and traditionalists came to regard al-Shafi‘l
more positively about then.? It is still important to show the relation
between the putative writings of al-Shafi‘T and the practice of the
later guild schools, likewise to locate these writings as between the
rival schools of ra’y and hadith; however, historians have already
made a good start at treating these.” What I shall stress here is the
peculiar juridical and theological tendency of the ninth-century Shafi‘i
school—a looser formation than the guild school of the tenth century
and after, yet in important ways prefiguring the guild school more
clearly than any other grouping of its time.

' For the redating of al-Risdlah, v. Norman Calder, Studies in Early Muslim Juris-
prudence (Oxford: Clarendon Press, 1993), chap. 9, esp. 242.

% For growing Hanbali friendliness, v. infra, chap. 7.

3 Qutstandingly, of course, Joseph Schacht, The Origins of Muhammadan Jurispru-
dence (Oxford: Clarendon Press, 1950) for the theory of the classical schools; v.
infra, note 8, for al-Shafi‘T between the schools of ra’y and hadith.
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THE SEMI-RATIONALIST PARTY

In Chapter One, I discussed the emergence of the fraditionalist party
in the late eighth century. In Chapters Two and Three, I discussed the
evolution of jurisprudence among what I conventionally call, by de-
fault, the rationalist party. In discussing the Shafi‘i personal school
of the ninth century, I will propose a new category, the semi-rational-
ist, a third party in the middle. Josef van Ess noticed Ibn Kullab (d.
ca. 240/854-855) and some associates who took up the tools of kalam
in defence of traditionalist doctrines, and has suggested the name akl
al-ithbat.* My own attention was drawn to them by a survey of Ah-
mad ibn Hanbal’s polemics against various opponents. He is seldom
quoted against contemporary Mu‘tazilah, often against semi-rational-
ists: al-Husayn al-Karabisi (d. 248/862-8637), Abu Thawr (d.
240/854), and al-Harith al-Muhasibt (d. 243/857-858); also against:
Dawiid al-ZahirT (d. 270/884). These are all variously associated
with Ibn Kullab, although there is no record of Ahmad’s saying
anything about Ibn Kullab himself, and only one report, from outside
the Hanbali tradition, by which Ahmad severely condemned the
Kullabiyah.’

It is striking that most of these semi-rationalists whom Ahmad and
his followers opposed were loosely associated with the Shafi‘i school
of law. George Makdisi has identified the Hanbali school of law as
the only one to comprise both one system of jurisprudence, fairly
traditionalist, and one theological tendency, staunchly traditionalist.
Each of the other three schools of law comprised one system of juris-

4 Josef van Ess, “Ibn Kullab und die Mihna,” Oriens 18-19 (1965-1966):92-141,
trans. with additional notes by Claude Gilliot, “Ton Kullab et la Mihna,* Arabica 37
(1990):173-233.

5 Ibn Khuzaymah (d. 311 or 312/ca. 924) asserted that Ahmad had severely con-
demned the Kullabiyah: al-Hakim al-Naysabiiri, Tarikh Naysabir, apud al-Dhaha-
bi, Siyar a‘lam al-nubald’, 25 vols. (Beirut: Mu’assasat al-Risalah, 1981-1988), 14
(ed. Akram al-Bushayyi, 1983):379f; likewise Ibn Hajar, Lisan “al-Mizan,” 7 vols.
(Hyderabad: Majlis Da’irat al-Ma‘arif, 1329-31), 3:291. For Ibn Kullab and Abad
Thawr, v. Ibn ‘Abd al-Barr, al-Intiga’ fi fada’il al-thaldthah al-a’immah al-fugaha’
(Cairo: Maktabat al-Qudsi, 1350), 156. For Ibn Kullab and Dawid al-Zzhirf, v. al-
Dhahabi, Siyar 11 (ed. Salih al-Samr, 1982):174; Ibn Hajar, Tahdhib “al-Tahdhib,”
12 vols. (Hyderabad: Majlis Da’irat al-Ma‘arif al-Nizamiyah, 1325-27), 2:361f. For
Ibn Kullab and al-Muhisibi, v. Ibn Khuzaymah, apud al-Dhahabi, Siyar 11:174,
14:380.
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En quoi le madhab afi‘ite est-il Safi‘ite
selon le Mugit al-halq de Guwayni?

N

UWAYNI !, «’imam des deux lieux saints» (imam al-haramayn), est une personnalité

5

suffisamment connue pour que je puisse me dispenser de le présenter. Pourtant, sa

notoriété, dans le cadre des études islamiques, est surtout lide a son ceuvre de théo-

logien a$rite (mutakallim)? alors que son travail de légiste (fagih) $afi‘ite, aussi important,
g q g 1 P

et sans doute plus important aux yeux de ses contemporains, reste mal connu ou peu étudié

(et, & vrai dire, souvent difficile d’acces).

Guwayni (né le 18 muharram 419/ 17 février 1028 et décédé le 25 rabi II 478 / 19 aolt
1085) fut sans conteste le représentant le plus éminent de la branche khurasanienne du

safiisme de son époque 3. Fils d’un légiste 3afi‘ite de grand renom lui aussi, il passa la

plus grande partie de sa vie a enseigner les sciences légales a4 Naysabur d’abord, dans le

Higaz ensuite — d’ol son surnom — et a nouveau 4 Naysabir, dans le college que le

ministre seljoukide Nizam al-Mulk avait fait bitir pour lui (et pour la cause du Safi‘isme).

Son ceuvre écrite de légiste est importante. En matiere d’usil al-figh, on lui connait
Al-talhis, qui est un résumé d’Al-raqrib wa-l-irsad de Baqillini ¥, Al-burhan fi usill al-figh 3
et les célebres et minuscules Waragat fi usiil al-figh st souvent commentés o Pour le figh

proprement dit, il rédigea et résuma Al-nihaya (de son titre complet: Nihayat al-matlab fi

dirayat al-madhab). Enfin, le texte qui nous intéresse ici au premier chef est un bref traité

Sous une forme légérement remaniée, le texte qui suit reproduit
une communication prononcée a la I international Conference
on Islamic Lagal Studies sur le theme «The Madhhab». Islamic
Legal Studies Program, Harvard Law School, 4-6 mai 2000.
Voir & son propos C. Brockelmann-[L. Gardet], EI° 1I, p. 620 sq.
En 1938 déja, a Paris, J. D. Luciani &ditait Al-irsid.

Pour plus de détails sur le $afi'isme en général, <f. E. Chau-
mont, EI? iX, p. 191-195.

Abii al-Ma@li ‘Abd al-Malik Imam al-Haramayn al-Guwayni,
Kitab al-talhis fi usil al-figh, 1-11l, Beyrouth et La Mecque, 1418/
1996. Le texte commenté (sa version «courten selon I'éditeur;

-

w

a

Antales islamologiques 35—2001

je pense pour ma part quil s'agit plutot de version «moyenne»
ou «longue») "a éte partiellement édité: Al-Qadi Aboi Bakr
Muhammad b. al-Tayyib al-Baqillani (m. 403/1012), Altaqrib
wa-l-irsad, 1-H1, Beyrouth, 1998.

5 Voir n. 11,

o Trés nombreuses éditions au Caire, & Beyrouth ou ailleurs, le
plus souvent accompagnées du commentaire d'Al-Mahalli (dont
Casablanca, s.d.); traduction frangaise de L. Bercher, Les fon-
dements du figh, Paris, 1995.

g
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CHAPTER 2 |
THE ANCIENT SCHOOLS OF LAW.
SHAFI'T’S ATTITUDE TO THEM

SHAFI'T is known as the founder of one of the four surviving
orthodox schools of law. It was not his intention to found
such a school, and Muzani, the author of the earliest handbook
of the Shafiite school, declares at the beginning of his work:?
‘I made this book an extract from the doctrine of Shafi'T and
from the implications of his opinions, for the benefit of those
who may desire it, although Shafi‘ forbade anyone to follow
him or anyone else.’ Shafi'l devotes a considerable part of his
writings to discussions with and polemics against his opponents,
but always with a view to making them acknowledge and follow
the sunna of the Prophet, and he speaks repeatedly against the
unquestioning acceptance of the opinion of men.?

The older schools of law to which Shafi'i is opposed, know a
certain degree of personal allegiance to a master and his
doctrine.? Amongst the Iragians, we find Abi Yisuf refer to
Abii Hanifa as ‘the prominent lawyer’, and Shaibani to ‘the
companions of Ab@i Hanifa’; Shifi'i refers to those ‘who follow
the doctrine of Abai Hanifa’, or to his ‘companions’, and calls
him ‘their master’; but also Abi Yisuf has followers of his own.
The most outspoken passage is one in which an Iragian oppon-
ent, presumably Shaibani, acknowledges ShafiTs doctrine as
good, but Shafi'l retorts that, as far as he knew, neither the
opponent had adopted it nor another of his ilk who lorded it
over them, presumably Abh Hanifa.*

Some of the Medinese rely on Malik for their knowledge of
traditions, and consider Malik’s Muwatfa’ as their authoritative

v Mukhiasar, 1. 2.

2 Ty, III, 71, 148 (p. 246); T7. IV, 250; Tr. VII, 274; Ikh. 148 f. In the time of
Shafiti, the word taglid, though occasionally used of the adherence to the doctrine
of a master, was not yet the technical term for it which it became later. Cf. below,
p. 18, n. 5, 79 (on Tr. I, 65), 122 (on T7. IV, 253), 151, 136, n. 4.

3 Ash'ar, Magaldt, it. 479f. opposes the adherents of the old schools {ahi
al-ijtihdd) who admit faglid, to some followers of Shafi'f (ba'd ahl al-giyds) who
do not admit it. Ibn Hazm deplored that the followers of Shafi'i accepted the

principle of faglid, first introduced by the adherents of the old schools. See his
Ipkam, ii, 120, and Goldziher, Jdhiriten, 212.
+ Ikh. 122.
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book ‘which they prefer to all others and which they are accus-
tomed to follow’; they are the ‘followers’ of Malik and he is
their ‘master’; they regard his opinion as if it were the con-
sensus, and there is no consensus for them besides Malik in
Medina. But they are only a fraction of the Medinese, just as
the followers of Abt Hanifa are only part of the Iragians.

The real distinguishing feature between the ancient schools
of law is neither the personal allegiance to a master nor, as we
shall see later, any essential difference of doctrine, but simply
their geographical distribution. Shafil is explicit about it:
‘Every capital of the Muslims is a seat of learning whose people
follow the opinion of one of their countrymen in most of his
teachings.’! Shafi'l goes on to mention the local authorities of
the people of Mecca, Basra, Kufa, Syria; elsewhere, he refers to
the Iraqians and Medinese, the Basrians and Kufians, the
scholars of each place where knowledge of traditions is to be
found, the people of the different countries, and he gives
detailed lists of these local authorities.

One of these lists shows the variety of doctrines within the
great geographical divisions: ‘In Mecca there were some who
hardly differed from ‘Ata’, and others who preferred a different
opinion to his; then came Zanji b. Khalid and gave legal
opinions, and some preferred his doctrine, whereas others in-
clined towards the doctrine of Sa‘id b. Salim, and the adherents
of both exaggerated. In Medina people preferred Sa‘id b.
Musaiyib, then they abandoned some of his opinions, then in
our own time Mailik came forward and many preferred him,
whereas others attacked his opinions extravagantly. I saw Ibn
Abil-Zinad exaggerate his opposition to him, and Mughira,
Ibn Hazim and Darawardi follow some of his opinions, whereas
others attacked them [for it]. In Kufa I saw people incline
towards Ibn Abi Laild and attack the doctrines of Aba Yiisuf,
whereas others followed Abii Yusuf and disagreed with Ibn Abi
Laild and with his divergences from Abd Yisuf, and others
again inclined towards the doctrine of Sufyan Thauri and that
of Hasan b. Salih. I have also heard of other instances of this
kind, similar to those which I have observed and described.
Some Meccans even think of ‘At3a’ more highly than of the
Successors, and some of their opponents place Ibrahim Nakha'i

T T I, 148 (p. 246).
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Al-Shafii was very brilliant, and, according to Ibn Khal
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tood unrivalled by his abundant merits and illustrious quali-
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The above quotation from a disciple of al-Shafi‘i, al-

Nawawi, although somewhat exaggerated, gives a good idea
 of the work done by al-Shafi4.

The avowed object of al-Shafii was to reconcile figh
_ and tradition, and to those concerned he seémed to have suc-
- ceeded in doing this (jama'ahu bayn al-figh wa "l-sunnah) .
- This explains the circumstance that when al-Shif4 appeared
_in Bagdad, there followed a rapid conversion to his school.
- The most prominent disciples and followers of al-Shafi'i
'~ were Ahmad Ibn Hanbal, Abu ’-Thawr, al-Za‘farani, al-
- Tabari, al-Mawardj, Imém-al—haramayn, and others,
- According to the Tah-dhib* al-Shafii wrote 11 3 works
 bearing on interpretation (tafsir), figh, literature, etc. The
works relating to figh are, the Risalah, the Kitab al-Umm,
the two Jami's and Mukhtasars of Muzani, the Mukktasar
of Rabi’, etc. The most renowned commentaries upon al-
~ Shafi'i’s writings are the Ta'ligs of Abu Hamid al-Isfard’ini,
~al-Tabari, and al-Mawardi. ’

At present, the followers of this school are found in the
- Strait settlements, the Malayan districts of Siam, the coast
of Hindustan, (Malabar and Coromandel), in Southern
~ Arabia, especially in Hadramut, in Bahrayn, on the Persian
- Gulf, in certain Central Asian districts, in Dagistan, and in
- the German East-African colonies. Finally, some Moham-
medans in Syria follow the Shafiite doctrines in the field of
private life only. This is also true of those found in Arabia
and Egypt. '

The Hanbalites. This is the school founded by Ahmad
Ibn Hanbal (164/780-241/855). Ahmad was a disciple
of al-Shafii and, next to Diwiid al-Zahiri, he was the
staunchest opponent of the ra’y-folk. He makes use of
qiyds very little, and bases his system mainly on the sacred

1 P. 67.
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des imperialistischen Deutschlands im ersten Weltkrieg gegeniiber dem

Osmanischen Reich anzudeuten. Ich danke Ihnen fiir Thre Aufmerksamkeit, -

ANMERKUNGEN

! Vgl. u. a. folgende Kriegsflugschriften: Ewald Banse, Die Tiirken und Wir,
Weimar, 1917; C. H. Becker, Deutsche —tiirkische Interessengemeinsclzaft, Bonn, 1914;
Max Blankenhorn, Syrien und die deutsche Arébeit, Weimar, 1916; E. A. Fabarius,
Neue Wege der deutschen Kolonialpolitik nach dem Kriege, -Berlin, 1916; Hugo
Grothe, Tirkisch-Asizn und seine Wirtschaftswerte, F rankfurt/Main, 1916; Prof.
Dr. Jickh, Ji- Beziehungen der deutschen Industrie zum tiirkischen R. iche, «Tech-

nik und’ Wirtschaft. Monatsschrift des Vereins Deutscher Ingenieure», 9. Jg., Mai-

1916, 5. Heft; Th. Jiger, Persien und die Persische Frage, Weimar, 1916; Franz
Kohler, Der Neue Jreibund. Ein politisches Arbeitsprogramm - fiir das gesamtdeutsche
Volk und seine Freunde, Minchen, i9:5; Karl Mehrmann-Coblenz, Jer diplomatische
Krieg in Vorderasien. Unter besonderer Beriicksichtigung der Geschichte der Bag-
dadbahn, Dresde:, 1916; Karl Mehrmann-Cobleaz, Grof-Deutschland. Unsere Stel-
lung in der Weltstaatengesellschaft, Dresden, 1915; Eugen Mittwoch, Deutschland,
die Tiirkei und der Heilige Krieg, Barlin, 19i6; Karl Hermann Maller, Die wirtschaft-
liche Bedeutung der Bagdadbahn. Land und Leute der asiatischen Tiirk i , Hamburg,
19i7; Albert Ritter, Jie Kaisermdchte und der Balkan. Ein Alar nruf und ein
Programm, Stuttgart, 1914; Hans Rohde, Deutschland in Vorderasien, Berlin,
1916; Max Roloff, Arabien und seine Bedeutung fir die Erstirkung des Osmanen-
reiches, Leipzig, 19:5; C. A. Schaefer, Jas neudeutsche Ziel, Stuttgart, 1914; Derselbe,
Deutsch-Tirkische Freundschaft, Stuttgart und Berlin, 1914; Derselbe, Jie Entwicklung
der Bagdadbahnpolitik, Weimar, 1916; Otto von Schwarzenegg, Das levantinische
Programm. ). s Deutschen Reiches und Volkes Weg in die Welt, Leipzig, 1916;
Theodor Springmann, Deutschland und der Orient. Das Kolonialreich der Zukunft,
Hagen/Westfalen, 1915; Kurt Wiedenfeld, Die deutsch-ilirkischen Wirtscha "tsbezichun-
gen und ihre Entwicklungsméglichkeiten, Minchen und Leipzig, 1915; Albrecht Wirth
und Emil Zimmermann, Was muf Deutschlad an Kolonien haben, Frankfurt/Main,
1918; Rudolf Zabel, Im Kampf um Konstuitinopel und die wirtschaftliche Lage
der Tirkei wiahrend des Weltkrieges, Leipzig, 1916.

* Otto von Schwarzenegg, a. 2. 0., S. 39

3 Q. A. Schaefer, Das neundeutsche Ziel, a. a. O.

4 Alojs Schmid, Manchen-Bagdad. Eine bayerische Zukunfisfrage, Minchen, 1916.

5 Karl von Winterstetten, Nordkap — Bagdad. Das politische Programm des
Krieges, Frankfurt/Main, 1914. : .

§ Otto von Schwarzenegg, a. a. 0. S. 39.

? Albrecht Wirth und Emil Zimmermann, a. a. 0., S. 28

® Dankwart Rost, Die britisch-russischen Beziehungen wikrend des Weltkrieges,
Kiel, 1951, Diss.; Hermann Delfs, Die Politik der Michte beim Zerfall des Osmani-
schen Reiches, Kiel, 1954, Diss., Wipert von Blucher, Zeitenwende in Iran. Ertebnisse
und Beobachtungen. Biberach an der Riss, 1949.

? Sichsisches Landeshauptarchiv Dresden: Ministerium der Auswiértigen Angele-
genheiten. Politische ‘Akten. Akten-.r. 2112.

19 Deutsches Zentralarchiv Potsdam: Reichskolonialamt. Akten-Nr. 726

I Ebenda, Akten-nr. 7213 -

2 Ebenda, Akten-Nr. 7.15

13 Ebenda, Akten-Nr. 7216

!¢ Ebenda.

I Ebenda.

6 Vergl. u. a.: Carl Muhlmann, Das deutsch-thrkische Waf fenbindnis im Welt-
kriege, Leipzig. 194). Hans von Kiesling, Mit Feldmarschall vor der Goitz Pascha
in Mesopotamien und Persien, Leipzig, 1922; Dr. neubert, Jelderim’. Oeutsche
Streiter a  f heiligen Boden, Oldenburg i. O. — Berlin, 1925; Friedrich Frhr. Kref von

Kressenstein, Mif den Tdrken zum Suezkanal, Berlin, 1938; Werner Otto von Hentig, -

eine ' .iplomatenfahrt ins wverschlossene Land, Berlin und Wien, 1918; Liman von

Sauders, Finf lahre Tidrkei, Berlin, 19.9. .

7 Hans von Klesling, a. a. O., S. 68 u., 80.

18 Carl Muhlmann, a. a. O. :

!9 Dankwart Rost, a. a. O., S. 118

2 Haas von Kiesling, a. a. 0., S. 79/8) schreibt: .Das Auswirtipe Amt unter-
hielt auf den Hauptangriffslinien der deutschen Politik, besonders gegeniler Persien und
dem Kaukasus, sogenannte Nachrichtenoffiziere, die aus_der Diplomatie hervorgegangen,
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weitgehende Vollmichten besaBen-und selbstindige Politik machten. Sie unterstanden
direkt der deutschen Zentralbehorde in der Wilhelmstrafle bzw. der Botschaft in Kon-
stantinopel und waren der Beeinflussung der militarischen Fiihrer entzogen®.

21 Vergl.: Jickh, a. a. O., 8. 20I. -~ -

2 Vergl.: Hans Rohbe, 4. a. O., S. 120.

123 \Sfyf.éBlankenburg. Die Zukunftsarbeit der deutschen Schule in der Tiirket, Leip-
zig, 1915, 22, )

¢ ¢ Ebenda. Vergl. auch <Deutsche Tageszeitung» v. 23. 3. 1915.

% Dem Vorstand gehdrten 1915 an: Arthur von Gwinner (Direktor der Deutschen
Bank, : Vorsitzender), Dr. Schacht (Direktor der Dresdner Bank, 1. stellvertr. Vorsit-
zender), Prof. Dr. Wiedenfeld, Halle (2. stellvertr. Vorsitzender), Dr. Ernst Jickh,
Berlin (Schriftfulirer), Dr. Alexander (Direktor der Deutschen Orientbank, .Schatzmei-
ster), Albert Ballin (Generaldirektor der Hamburg-Amerika-Linie), Franz Johannes-Giin-
ther (stellvertr. Generaldirektor der Anatolischen Fisenbahnen, Konstantinopel), Dr. von™
der Nahmer, Koln, Landrat a. D. Rotger (Vorsitzender des Zentralverbandes deutscher
Industrieller), Geh. Oberregierungsrat Dr. Sachau (Direktor des Orientalischen Semi-
nars Berlin), Generalkonsul Dr. Paul von Schwabach, Berlin.

- 2 Dem Vorstand gehdrten an: Arning (Stabsarzt), Blankenburg (Landtagsabge-
ordneter), Bork (Prof.),” Geipel (Bankbeamter), Grothe (Vorsitzender), Giinther (Prof.),
Gurlitt (Prof.), Herkner (Regierungsbaumeister), Keller (Verlagsbuch-handler), Lich-
tenberg (Prof.) Ott (Burgernieister), Peiser (Prof.), Regel (Prof.), Sivers (Prof.),
Wagner (Verlagsbuchhandler), Zimmerer (Prof.). Ehrenmitglieder: Ballin (Direk-
tor der Hamburg-Amerika-Linie), Becker (Prof.),” Fischer (Prof.), Giinther (Prof.),
Jacob (Prof.), Lamprecht (Prof.), Luschan (Prof.), Meyer, Hans (Prof.), Philippson
(Prof.), Regel (Prof.), Stresemann (Syndikus), Stumme (Prof.), Werner (Geh. Kommer-
zienrat).

¥ Vergl.: Aufruf des  Deutschen Vorderasien-Komitees im Jahre 1915. Als
Anlage bei: M. Horten, Die islamische Geisteskultur, Leipzig, 1915, in: «Linder und-
Volker der Tiirkei. Schriften des Deutschen Vorderasien-Komiteess.

. * Folgende Verbinde wurden gegriindet bzw. reorganisiert: Deutscher Balkan-
Verein, Deutsches-Orient-Handels-Syndikat, Deutsche-Orientalische-Handelsgesellschaft,
Deutscher-Levante Verband, Deutsches Vorderasien-Komitee, Dresdner Orient- und Uber-
see-Gesellschaft, Mitteleuropdische-Handels-Vereinigung, Industrie-Propagandastelle fiir
den Orient, Deutsch-Persischer-Wirtschaftsverband, Deutsch-Tirkische Handelsgesell-
schaft, Deutsch-Turkische Vereinigung.

* Deutsches Zentralarchiv Potstdam: Auswirtiges Amt, Handelspolitische Abtei-
lung, Akten-Nr. 13 691

30 Ebenda, Akten.Nr. 13 692

81 Ebenda, Akten-Nr. 13 603—95

3 Ebenda, Akten-Nr. 13 697 :

3 Ebenda, Reichsamt des Innern, Akten-Nr. 8 013

“ Ebenda, Auswirtiges Amt, Handelspolitische Abteilung, Akten-Nr. 13 695

3 Ebenda

3 Ebenda, Akten-Nr. 3 498

37 Ebenda, Reichswirtschaftsamt/ministerium, Akten-Nr. 7 497

Io noxnany swicrynwan I'. JI. Bomnapesckuit, A. M. Tonno6un.

16 aseycra, yrpennee sacedanue
IIpedcedarers B. YO. 3axunor (Tawxenm).

MAJID KHADDURI (Washington): SHAFI''S TREATISE ON ISLAMIC
i JURISPRUDENCE :

Owing to recent legal reform in the Islamic countries aiming at com-
bining non-Islamic with Islamic law, there is an increasing interest in the
study of Islamic jurisprudence. This is not only due to the intrinsic value
of this law, but also because this law may provide raw material for modern
legislation in Islamic lands. i

The present writer has always stressed the advantage to Western scho-

6 Tpyast Koarpecca, T. 11
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The second version was that of Yahya al-Laythi (d. 234 n.) which was
printed in Egypt and commented upon by Zargéni and Suyiti.? The methf)d
of approach of the book shows that Imam Malik gives attention to the topics
Hadilli-wise in which he cites from the practices adopted by the Companions
and their Successors restricted largely to those of Medina. In his interpreta-
tion, he used to rely on the Qur’dn and the Traditions and even believed in
a tradition attributed to a single narrator. In the absence of any direct
authority in the two fundamental sources, the Imim resorted to analogy
and also to the source of law termed by\the school as Maslahah Mursalal or

Andalusi; Tuhfat Hukkam fi Nukat al-'Ugiid wa’l-Ahkam by Ibn ‘Asim 81
Section 3. Sunni Shafis

In order to make a choice between reason and authority,
brought about a balance between the traditionalism of the Mﬁli
the practicality of the Hanafi school, and thus a third Sunni sc
He was an eclectic, who studied after the forerunners had come 1
law books had largely been completed into elaborate systems
sifted and were being laid down. The commentators on whom ;\’
our knowledge of the Imim’s teachings note a ma
on many points after his visit to Baghdad and scttlement in Egvpt. T
Egypt the Shafi'i school seems to have ‘predominated, except whzhpo'"n
borne by the Shi‘i rule in the tenth and eleventh centuries down to its f(r-
quest by the Turks in 1517. The school later got hold there and i“’“‘
period of time the post of Shaikh al-Azhar was limited to thé leam(‘(()lr o?
the school. The school holds its own in Southern Arabia. From the shores of
the Red Sea, the course of trade and colonisation carried the téachinn‘: tﬁ
the East Coast of Africa and the West Coast of the Indo-Pakistan :ub-
continent, and thqnce to the Eastern Archipelago, to Malvasia and Indonesia
Theschool’s adherents are still to be found in Syria, ]orda’n, Lebanon (Beirut‘).
Iraq, Persia, Ceyion, and other Muslim lands. '
From the date of death of the Imim tili today, lLis teachings are
expounded at Cairo, especially in the great Mosque of-ala‘\zhar. So:them
.Arabia gave birth to writers of eminence and the school is given a command-
ing position in the treatise Minkdj-u’t-Talibin of Nawawi {d. 676 H). To the
three great commentaries the Egyptians and the South Arabians have heen
great contributors, as they are quoted in the decisions of East Africa.82 The
eclecticism initiated by the great leader, especially by his book (al ~Risdlal:)'
has been made use of as a method of mixing the teachings of the Qunn;
school under a process of reformatory modernism. )
Biographical and Historical. There is a difference of opinion about the
biographical details of the Imim. Some say that he was born at Gaza, while
others say it was either at Yemen or at ‘Asqalin (a large town néa; Gazai

Imam Shafi'
ki school and
honl emerged,
1p or when the
and the rules
e depend for

public interest. in hi
tked change in his views

A number of books, apart from Mueattd, are attributed to the Imam.
Different reports point to different titl‘c‘as with regard to their authorship.
* However, Ab@ Zalhrali comments upon them and cites them. SuyGti mentions
books quoted by different authors attgibuting their authorship to Imam.
Milik. They are on Tafsir, on Hadith and}n Athdr, etc. Among other works
mentioned are al-Najiim, Risalal ‘Agdiyah, Fatawd, Tafsir Gharib-ul-Qur’an,
Kitab-ul-Sariir and a Risalah said to be written to Harain al-Rashid.80

Among other bocks compiled by jurists of the Maliki school the foremost
is al-Mudawwanah (al-Masa’il). It is a recension of Qadi Sahniin containing
his questions answered by al-Qasim, a student of Imam Malik, for twenty L
years. These answers repeat the literal words of the Imam by occasional
personal interpretation of Qasim himself. The book is said to be a revision
by al-Qdzim of the Asadiyyalh of Asad b. al-Furdt. The Mukhtalifal is
another name given to Mudawwanak. The book named al-Wadikal is by
Marwin ‘Abd al-Malik b. Habib al-Sulami of Spain, and similarly are the |
following books: al-Mustakhrajah min al-Asmivah al-Masmii‘ah min Malik b,
Anas knowr as al-'Utbiyyah by al-“Utbi al-Qartabi and its commentary by
Ibn Rushd named al-Bayan wa'l-Tahsil wa'l-Shark wa'l-Tawjih wa'l-Ta'lil fi
Masd'il al-Mustakhrajal; Tahdhib by Sa‘id al-Barada‘i; Kitab al-Nawddir by
Zayd al-Qayrawini (also his Risalah); M ukhtasar by ‘Amr ‘Uthmin b. ‘Umar
b. al-Hajib; Biddyat al-Mujtahid wa Nihayat al-Mugtasid by al-Walid |
Muhammad b. Ahmad b. Rushd al-Qartabi commonly known as Rushd al;
Hifiz (the grandson); al-Mukhtasar by Diya’ al-Din Khalil (a2 most famous |
work translated by Perron in French and by others); its commentaries by |
T3j al-Din Bahrim L. al-Damiri in three sizes; and glosses by al-Kharashi;

. . ; s . 81. Also the books: ‘dgrab al-Masalil: li  Fonde AT515 .
Talsirat al-Hukkam fi Usil a-*Agdiyak wa Manalij al-Alkam by Farhin ] grab al-Masalik li Madkhab al-Tnam Malik by al-Dardir al.

‘Adawi al-Azharl ; al-Majmi’ fi '1-Figh by al-Sunbtawi al-*Amir. The Jatdid collections are
- al-Mi‘yar al-Maghrib wa'l-Jadmi* al-Mu'rib an Fatiwd ‘Alam Ifrigiyah wa'l-Andalysi v
. wa'l-Maghrib by Yahyd al-Wansharisi; and Fars al-*Ali al-Md!ik Sfi'l-Fata -»?siyn-‘
 Madkhab al-Tmam Malik by Alish, A number of the wo o e
French language.

gmyiz).zife te Abdul Ghafoor 1, Zanzibar L.R. 5§75; Joha v. Iki, 4, East African L.R.

79. See Zarqani, op. cit. The book has also been translated and published in the rks have been produced in the
Indo-Pakistan subcontinent.

80. See discussions in Zahrah, op. cit,, 223-3 ; Suyiti, op. cit.

.




76 SUNNA, ‘PRACTICE® AND ‘LIVING TRADITION’

Muw. Shaib. 361, where he calls it something we have heard
on the authority of the Prophet’; but his whole evidence for this
consists in statements of Zuhri and ‘Ata’ on a change of practice
in Umaiyad times.

In his long reasoning in 77. VIII, 13, Shaibani, as it happens,
does not use the term sunna. But the whole passage, as far as
legal arguments are concerned, might have been written by
Auza'i. Shaibini refers to the Koran, to traditions from the
Prophet (in general terms), to traditions from Companions, and
to a later authority (Zuhri), and claims that the practice
changed under Mu‘awiya.

To sum up, the ‘sunna of the Prophet’, as understood by the
Iraqgians, is not identical with, and not necessarily expressed by,
traditions from the Prophet; it is simply the ‘living tradition’
of the school put under the aegis of the Prophet. This concept
is shared by Auza'i, but not by the Medinese. It cannot be
regarded as originally common to all ancient schools of law,
and as between the Syrians and the Iraqgians, the evidence
points definitely to Iraq as its original home. In any case, it was
the Iragians and not the Medinese to whom the concept of
‘sunna of the Prophet’ was familiar before the time of Shafi'l.
The common opinion to the contrary has taken at its face value
a later fiction, some other aspects of which we have discussed
already.”

The Iraqians hardly use the term ‘amal, ‘practice’, even
where their doctrine endorses actual administrative procedure.?
We have seen Abi Yisuf inveigh against Auza‘T’s concept of
practice, although his own idea of sunna comes down to the
same. Shifi'i’s Basrian opponent, when charged with making
the ‘practice’ prevail over traditions from the Prophet, replaces
this term in his own answer by sunna.’

However it be formulated, the Iragian idea of ‘living tradi-
tion’ is essentially the same as that of the Medinese, and Shafi
can say, addressing the Egyptian Medinese: ‘Some of the
Easterners have provided you with an argument and hold the
same view as youw’ (77. 117, 148, p. 242). This ‘living tradition’
is meant when an Iraqian opponent of Shafi'i says that there

1 See above, p. 8, on Medina as the true home of the sunna, and p. 27 on the

interest of the Medinese in traditions, compared with that of the Tragians.
2 See above, p. 60, n. 5. 3 See above, p. 59.
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would be nothing to choose between two doctrines, each of
which is represented by a tradition, ‘if there were nothing to
go by but the two traditions’ (Zkh. 158 £.). It corresponds to the
accepted doctrine of the school, and a scholar from Kufa,
presumably Shaibani himself, can comment on the fact that a
well-authenticated tradition from the Prophet is not acted upon
because ‘all people’ have abandoned it, saying: ‘By “people”
I mean the muftis in our own time or [immediately] before us,
not the Successors’; he specifies the people of Hijaz and Iraq;
for Iraq, he can only mention Abi Hanifa and his companions,
and he is aware that Ibn Abi Laild holds a different opinion
which, however, ‘we do not share’; he knows nothing about the
muftis in Basra (Ikh. 336 f£.). The Iraqians, therefore, like the
Medinese, take their doctrine ‘from the lowest source’. The
scholars of Kufa in particular find this doctrine expressed in the
opinions ascribed to Ibrahim Nakha'i.!

E. Suarr‘l

For Shafii, the sunna is established only by traditions going
back to the Prophet, not by practice or consensus (77. 111, 148,
p- 249). Apart from a few traces of the old idea of sunna in his
earlier writings,> Shafi'i recognizes the ‘sunna of the Prophet’
only in so far as it is expressed in traditions going back to him.
This is the idea of sunna which we find in the classical theory of
Muhammadan law, and ShafiT must be considered as its
originator there.’

Sunna and traditions are of course not really synonymous.*
Keeping this in mind, we notice that Shafiq restricts the mean-
ing of sunna so much to the contents of traditions from the
Prophet, that he is inclined to identify both terms more or less
completely.s

In the preceding sections we had occasion to refer to Shafi?’s
attacks against the old ideas of sunna, ‘practice’ and ‘living
See above, p. 33. 2 See below, p. 79f.

It is also the idea of the traditionists, as explicitly stated in Ibn Qutaiba, 215 f.
See above, p. 3. :

The following are some of the most telling passages: Ris. 30, 31, §8; Tr. 1, g,
188; Tr. II, 5 (c), 15, 19 {¢); Tr. Iil, 65, 105, 114, 122, 125, 130; 1r. VI, 266;
Tr. VIII, 6, 7, 8, 12; Tr. IX, 39; Umm. iv. 170; Ikh. 27, 51, 57, 357 Shafi' projects

this identification of sunnz with the contents of traditions from the Prophet back
into the time of the Successors: Tkh. 24.

1
3
4
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70 Islamic Jurisprudence in the Modern World

was developed and it was not made stagnant.

However, it cannot be denied that the time and the intensity of conii-
dence and sticking hard to a particular school made the followers jealous of
other -schools. Yo show up the superiority of one school to others, an in-
inteﬁée declamatory competition commenced. These competitive debates
were often patroniscd by the authorities and history is replete with record
of learned debates. Books were compiled on debates or Mundzarat and
separate methods and rules were framed for the purpose. As a result there
developed mutual hatred, unjust methods were used in downcasting the other
debater, unity among the Muslims was broken, rivalries and many other des
merits as injurious to law and the faithful cropped up. It was also the ulti-
mate result that the competitive zeal of the followers of the schools led to the
encroachment of the human egoism leading them far away from what the scienceé’
of learning required.+! Nevertheless, the method of debate and discussion
not exceeding the permissible limits was one of the highly deveai\oped or refin-
ed features of the law. It is a proof of the living nature of legal institutions
and high capabilities of the jurists of the time. It made the law to gain fur-
ther vigour and vitality, and its just criticism made the legal system more
elegant.42 7

The jurists of the varjous schools (as stated above) elucidated the views of
the earlier jurists. Their aim was to make the law certain, simple, accessible
and arranged, harmonious and definite. It made the law a ready-referencer in
the adjudication of disputes, in conforming human conduct in different areas
of life for unifying the Muslims under the super-structure of the sacred prin-
ciples. In this process all the areas and aspects of individual, family, social,
private, public and international relations were covered. It gave ease and
comfort to the lawyers and laymen, the government and the students of law.

In the end, it may be added that during this period, the Fatimids
(Isma‘iliyyah Shi‘ah) came iuto prominence in Egypt (or North Africa).
With them came the ‘Alid jurisprudence of the Separatists, eliminating the
law of the usual Muslim schools. Their system lasted about 270 to 230
years. The principles of Walayah, Tahdrah, were forcibly imposed upon
the people of the other schools and official patronisation was bestowed
on them. The great al-Azhar was founded by them and history records
interesting incidents happenning at the time. However, they claimed their
pedigree from the Prophet’s daughter, Fitimah, and held the Abbasids as
ushrpers. It is still a debatable point ; historians are not unanimous on

41. For a description see al-Subki, Tabagat al-Shafi'iyvat al-Kubrd, 6 vols. {Cairo,
1324 K.); Anwarullah (Hagigal-i-Figh, 2 vols.) gives a good description with many
illustrations. .

4. Ci, Zahrah, al-Milkiyat wa Nazariyat-ul-*Aqd fi'l-Shavi‘ah, 38 4.
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their claim, and the sources of the Fatimids are completely silent.4

Greal Jurists of the Period. The following is a short list of the mest
famous jurists of the fifth period :

(1) ©f the Hamafi Scheol. Abu’l-Hasan ‘Ubaiduliah b. Hasan al-Karkhi
(d. 340 1.); Abd Laith Negar b. Muhammad Samarqandi {d. 373 #.) who
wrote Nawazil, Khazinat-ul-Figh, etc., and Commentary on Jami‘-us-Saghir;
ALG ‘Abdullah Yasuf b. Muharamad Jurjani (d. 398 &), auther of Khazanal-
wl-AEkmal, commentaries on Jimi-ul-Katir, Mukhtasar Karkhi, Sharh ]‘abﬁwi:
etc.; Abu'l-Hasan Ahmad b, Muhammad Quddur (4. 428 u.), author of
al-Mukhtasar, etc., ADbU DBakr Khawihir-Zadah Muhammad b. Husain
Bukhari (d. 433 #.) who wrote Mukhiasar, M absiil, ete.; Shams-ul-A’immah
Mubammad b. Abmad Sarakhsi (d. end of fifth century H.), author of
Mabsat, Shark Sirr-ul-Kabir, Sharh Mukhtasar Tahawi, ctc.; Tahir b.
Ahmad b. ‘Abdur Rashid al-Bukhari (d. 542 n.), author of Kiulasat-ul-
Fatawd, Khazanat-u-Wagi‘at, etc. ; Abd Bakr b. Mas‘id b. Ahmad al-Kasani
(d. 587 1.), author of al-Baddyal and commentary on Tuhfat-ul-Fugahd', etc. ;
Fakhr-ud-din Hasan b. Mansir Uzjandi al-Yarghani, commonly called Qadi
Khian (d. 592 1.), author of Faldwa Qadi Khan, commentaries on Jami‘-us-
Saghir, Adab al-Quddat, etc. ; ‘All b. AbI Bakr b. *‘Abdul Jalil al-Farghani al-

- Mirghindni (d. 593 u.), author of al-Hidayah. Kitab-ul-Muntagt, Nashr-ul-

Madhiib, Mukhtarat al-Nawazil, Kitab-ul-Fard'id, etc. In addition, there were
innumerable jurists of great authority. In India, the compilations were
made under Mahmiid of Ghaznah styled as Majmii‘ah-i-Sullant ; Adad-ul-

- Mulk by Fakhr-i-Mudabbir under Iitutmish, etc.

(2) Of the Maliki School.#* Muhammad b. Yahya b. Lubabét (d. 336 1.,
author of Kitab al-Watha'ig, etc. ; Bakr b. «Ula’ al-Qushairi (d. 344 B.) who
wrote Kitab-ul-Ahkanm, Kitab-ul-Usil-ul-Figh, etc. ; Abuw’l-Ishiq Muhammad b.
al-Qasim (d. 355 H) who wrote al-Zahi ash-Shu'bani, etc.; Abd Bakr
Muhammad b. ‘Abdullah Andacusi™(de- 367 8.) who wrote Kitab-ul-Isti‘ab ;
Abu’l-Qasim * \bdur Rahmin b. ,\Iubammad”Ha(_lrami (d. 440 H.) who wrote a
book in 200 volumes ; Abd Walid Muhammad b. Ahmadb. Muhammad b. Rushd
Qartabi (d. 520 H.) who wrote Kitab-ul-Mugaddimat; etc. ; Muhammad b
Ahmad b. Muhammad b. Ahmad b. Rushd (d. 595 #.) who wrote Bidayal-1.-

Mujtahid wa Nihdyat-ul-Mugtasid, etc. ; Qadi Abu’'l-Fadl Ayaz b. Musa (d.
541 1.) who wrote 4kmal al-Ilm fi Sharh Sahih Muslim, etc.; Isma‘il'b,’

Makki al-‘Awfi (d. 581 H.) who wrote Sharh al-Tahdhib, etc. There were

many other great jurists.
(3) Of the Shafit School. Abi Ishag Ibrihim b. Ahmad al-Marizi (d.

43. See Ibn Khallikan, op. cit. ; Ibn Khaldan, Ta'vikh ; Suyiiti, op. cit., Massignon,
Annuaire du monde musulman ; author's Justice in Historical Islam, chap. IV,
44, Further discussion is contained in Part I1I, chap. III,
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André Roman, Les lhémes de Pceuvre de Badéar inspirée par ‘-.-A_bdq-,.fda_ns BEQ, XXI1V,
1971, p. 157-226. : SR R

BULLETIN CRITIQUE

Depuis longtemps on s’est intéressé & Baiiar comme le prouvent des études de
détail parues en Orient et en Occident. La place faife chez :ce poéte.a l'inspiration
« courtoise » avait conduit déja bien des critiques & s’interroger sur cet aspect particulier -
d’une ceuvre & certains égards trés traditionnelle. Le mérite de la présente étude -est
de prendre les problémes dans toute leur ampleur, de dépouiller les faits .de leur allure -
anecdotique, de les relier & 'ensemble d’une activité mentale et artistique, d'établir -
des rapports entre les éléments thématiques et les termes ou expressions qui déclenchent -
les images ou alimentent les développements. Une telle enquéte suppose. évidemment,
chez son auteur, la définition d'une méthode entiérement fondée sur des exigences
psycho-linguistiques ; elle exige de sa part une minutie rigoureuse et le.souci-de ne rien
laisser au hasard. Le dépouillement des textes poétiques a été conduit selon un plan
assez arbitraire car bien souvent il s’est fondé sur des oppositions un peu-artificielles ;
dans bien des cas par exemple il a été treés difficile de distinguer -des attitudes, des
comportements de I’Amant et de 'Amante qui se conditionnent mutuellement. Dans
une étude comme celle-ci, le risque est également trés grand de perdre de vue l'aspect
¢motionnel de I'inspiration pour se fixer surtout sur les moyens matériels d’expression ;
trop souvent aussi on est tenté de retenir dans I'élément thématique ce qui est redite
ou cliché, par 1a se glisse le péril extréme de rechercher dans une ceuvre posétique ce qui’
constitue avant tout des schémes stylistiques. Plus qu’aucune autre la poésie
« courtoise » de Bag$ar nous apparait, a travers 1'analyse qu'en donne A. Roman, comme
un modeéle ou, si I'on préfére, comme un genre conventionnel. 11 est pourtant hors de -
doute que cette ceuvre, en son jaillissement spontané, est chargée d’une signification
qui dépasse 'analyse psycho-linguistique. Le silence méme. observé par A. Roman
sur cel aspect du phénomeéne littéraire est la preuve qu'un chapitre 'spécial aurait
dn élre consacré par lui 4 ce probléme, et destiné & mettfe en évidence I'élan interne-
de cette inspiration. On doit savoir gré 4 M. André Roman d’avoir su distinguer cet
aspect esthétique et D'analyse psycho-linguistique conduite par lui avec une si
rigoureuse méthode.

. Régis BLACHERE.

Heinz Harm, Die Ausbreilung der Safi‘ifischen Bechtsschﬁie von den.Anfangen bis zum
8/14 Jahrhundert, 1 vol. in-8¢, 340 p., coll., Beihefle zum Tubinger Atlas des Vorderen
Orients, Reihe B, Nr. 4, Wiesbaden, Dr. Ludwig Reichert, 1974. '

Retracer I'histoire des grandes écoles juridiques de l'islam est une tache & laquetle
peu de savants ge soni jusqu’ici consacrés. Le hanbalisme qui, comme on le sait, est
4 la fois une école juridigue et une école théologique a certes fait 1’objet des études
de H. Laoust, 4 1a fois doctrinales et historiques. Mais les autres écoles, qui ont pourtant
joué un rdle au moins aussi important, n’ont pas encore retenu, en tant que telles,
toute I'attention qu'elles méritent : méme si la pensée de tel ou tel docteur chafiite,
hanafite ou malikite a pu faire en effet 'objet d’enquétes approfondies, on n’a encore
jamais cherché & retracer I'évolution d'une de ces écoles. :

Pareille entreprise élait 4 vrai dire difficile 4 réaliser dans la mesure ou les ceuvres
des principaux docteurs ne soni pas suffisamment connues. Seule la documentation
fournie par les Tabagdl el par les chroniques peut permetire au moing d'essayer de

[E—
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SAFIl ISTIHSAN YAPMISMIY DI ? B ({345%=)

Dr. Ali Pekcan®

Biz burada istihsan metodunu biitiin yonleriyle' ¢le almayacak, sadece Safii’inin
kendisine nisbet edilen sansasyonel soziinden hareketle onun istihsdn’a bakismni

irdelemeye ¢aligacagiz.
GIRIS

L Istihsdn’mn tammu:

Istihsén, ligatte, “bir geyi giizel bulmak, bir seyi giizel saymak, bir seyin giizel
olduguna inanmak” gibi anlamlara gelit.* Istilahi yonden istihsdmin birgok tarifleri
yapilmistir. Meseld, Ebu’l-Hasen el-Kerhi (v. 340/951), istihsani; “ daha kuvvetli
goriilen bir husustan dolay1 bir meselede benzerlerinin hitkmiinden bagka bir hitkme
donmektir.” *seklinde tanimlarken, Serahsi (v.490/1097)" ise, istihsam dort gekilde tarif
etmistir.

Bunlar;
1) kryas1 terkedip insanlar igin en uygun olan ciheti almak,
2) ferdin ve toplumun kargilagtigi olumsuz durumlar kargisinda kolaylig: tercih
etmek,
3) genislige gore hareket etmek ve kolaylik talep etmek,

4) miisamaha ve ruhsat esasina gore hareket etmektir.

. D [.B.Selguk Et.Mrkz., pekahsalt@mynet com,
! istihsan’y degisik ve gemg: bir bigimde ele alan klasik Usdl kitaplarinm yanmisira glintimiizde ya bu
konuda yapilan ¢alismalardan bazilar1 sunilardir. Abdulkadir Sener, Zsldm Hukukunun Kaynaklarmdan
Kwas Istihsdn Istisléh,Ank. 1974; Ali Bardakoglu,7abif Hukuk Diisiincesi agisindan Isldm
Hukukgularimn Istihsdn ve Istisldh Goriigii, Kayseri,1986; Muharrem Onder, Hanefi Mezhebinde
Istihsan  Awlayisi  ve Uygulamas:, Konya,2000 (Basimamig Doktora tezi); Usime el-
Hamevi,Nazariyyetu 'l-Istihsdn, Beyrut,1992; M. el-Ferfiir,Nazariyyetii'l-Istihsdn  fi't-Tegri’il-
Islgmi,Dimesk,1987, 1K.Dénmez, Islam Hukukunda kaynak Kavrami,(Basilmamis Doktora
Tezi),ist.1981; Seyyid Salit Ivad,el-Istitsdn Inde Ulemdi’l-Usi] Kahire,1981
2. [bn Manzur, Lisdnii’l- Arab, ¢.XIIL s. 117; FirGzabadi, el-Qdmisu’l-Muhit,JV/215,216; Ma’If , Luis,
el-Miincid, Beyrut, 1956 , 5.134; Serahsi, Ahmed b. Ebu Sehl, el-Usil, c.I], 5.200; Buhéri, Abdiilaziz
(v 730), Kesfli’l-Esrér (nesr M.M.el-Bagdadi),Beyrut,1994,¢.111, 5.2
> Buhari, a.g.e., ¢.III, 5.3 L
*- Serahsi , Ahmed b. Ebu Sehl, el-Mebsat, Mistr, 1324, ¢.X, 5.145 o b g
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Figure 6.1. The average age of death (in years) for scholars listed in the
text and percentage of scholars who engage in usal alfigh
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Source: Ton Qadt Shuhbah, 7abagdt al-fugahd® al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: “Alam al-kutub, 1987).

Note: Figures for practitioners of ussi{ aligh and allied sciences are derived from tl}e
- ‘percentage of people in each generation who are described as being involved .in
one or more activities that would fall under the categories (see below for more
details). The age of death is based on the average age at death for all biographies
in each generation and is based on information in entries where an age is given,
or more commonly, when a year and birth and death are provided.

many Muslim cities, most importantly Nisapir (sacked in 618/1221).

Arab chroniclers claimed that over 1,747,000 people were killed, a )
number that is obviously inflated, but nevertheless speaks to the fear. .

and devastation that the Mongols caused.® This was followed by a
second sudden drop between the twenty-fourth and twenty-sixth gen-
erations (721/1321 to 780/1379) when the average declined from
68 to 57. As will be explained below, the drastic die-off that occurred
in the period is a result of the plague which devastated the ranks
of the jurists during this period. The mortality rate during the plagues
was so high, as is evident in the decline in average age, that edu-
cational lineages were severed in the majority of cases.

® David Morgan, The Mongols (New York: Basil Blackwell, 1986), 74—75.

&

THE DEVELOPMENT OF LEGAL METHODOLOGIES 189 — 141

Ibn Qzdi Shuhbah links the sudden drop in average age at death
with the rise of specializations in wusit/ al-figh and allied genres of
knowledge, and its impact on the development of Islamic law. He,
while explicitly arguing for the importance of a basic types of legal
methods, nonetheless shows that the kinds of legal methods that
developed later in ShafiT legal history were nothing more than tan-
gential specializations that took scholars away from the real object
of the legal profession—the rules themselves. This idea is developed
throughout his text by the progressive development of wsil al-figh
from the basic, non-speculative method of Imam al-Shafi'f, to the rise
of speculative forms of legal methodology. Through the use of rhetor-
ical strategies such as ‘terminological association,” Ibn Qadi Shuhbah
describes a variety of sub-schools of legal methodology whose pri-
mary purpose was not the discovery of law, but evolved out of the-
ologically inclined jurists’ interests in theoretical problems. Over time,
the interest in non-rules-based sciences overshadowed the legal pro-
fession, leading jurists away from legal rules just as social, political,
environmental, and religious problems began depleting the ranks of
the jurists. As a result, there occurred a general decline in the abil-
ities of jurists and a reduction in the production of substantive rules.

The early development of legal method: al-ShafiT’s usul

As mentioned in the last chapter, the development of usil al-figh has
become one of the primary fields of inquiry for historians of Islamic
law. The development of a coherent and well-articulated methodol-
ogy is understood to indicate the establishment of jurisprudence in
the proper sense. Therefore, modern scholars, in seeking to locate
the origins of law, have attempted to establish when a coherent and
well-articulated methodology of jurisprudence first arose in order to
define the historical boundaries of the existence of Islamic jurispru-
dence. The rationale for this argument originated in Joseph Schacht’s
The Origins of Muhammadan Furisprudence.* Schacht argued that al-Shafi<,

* The Ongins of Muhammadan Furisprudence (Oxford: Clarendon Press, 1950). The
issue of al-ShafiTs contribution to the development of a well-articulated and coherent
legal method was first raised by Goldziher in 1884. He argued that al-Shafi'T was
reacting to the method first established by Abti Hanifah, thereby attempting to con-
trol the use of analogical reasoning on the part of jurists. See his The Jafuris: Their
Doctrine and Their Historp, ed. and trans. Wolfgang Behn (Leiden: E. J. Brill, 1971).
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‘THE SIGNIFICANCE OF SHAFI'TS CRITICISM
OF THE MEDINESE SCHOOL OF LAW .,

- . ZAFAR ISHAQ ANSARI

Shafi‘i’s outstanding legal acumen and his role as a great systematizer
of Islamic jurisprudence can hardly be over-emphasised. In addition to his
redoubtable contribution to the ongoing discussions in his time on specific
legal questions (i.e. furd’), Shafi'i played a pioneering and crucial role in
laying the foundations of Usal al-Figh. As compared to his predecessors
and even contemporaries, in whose writings reference to the problems of
usil is occasional and peripheral, in Shafi'T we find a sustained, systematic
and thoroughgoing discussion of questions relating to Usal al-Figh. It is
thanks to Shafi‘’'s writings that Usil al-Figh almost dramatically emerged,
towards the end of the second and the beginning of the third Hijrah century,
as one of the most significant and challenging fields of intellectual endeavour
in the world of Islam, There can also be no two opinions about the fact that
Shafi'T’s writings on Usal reflect an extraordinarily great and keen mind,
and evince a rare intellectual maturity, logical vigour and sharpness of per-
ception. Fakhr al-Din al-Razi was hardly exaggerating Shafi'T’s historical
role when he pointed out that the relationship of Shafi‘i to Usal al-Figh is
comparable to that of Aristotle to Logic, and of Khalil to Prosody.?

1

' Discussion on jurisprudence (i.e. usil) as distinguished from discus-
sion on substantive legal questions (i.e. furit’), began in the Muslim society
towards the end of the first Hijrah century owing to the growing awareness
of disagreements on legal questions. This gradually gave rise to the need of
adducing arguments on the part of lawyers of different centres for the justifi-
cation of their doctrines. For during the last quarter of the first century
there had already come into existence several active centres of Islamic legal
activity in the Islamic world of which two were especially important—Kufah
in Iraq, and Madinah in Hijaz. Each centre had a feeling of affiliation to a
few distinguished Companions who were regarded as its founding fathers.
Gradually, in the generation of Successors, there had appeared a number
of authorities in each centre who transmitted and further developed its legal
doctrines. R o ,
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dialects would seem lo have had a very wide vogue, used
mostly with one or other of the divine names, smnirlimes
as a cupl‘lemlsm for them: and used in circumstances which
hetray  cither a relationship to Gad as ireator, or in a
somewhat nalionalistic or warlike comtext, or when ducp‘
personal experience was upperniost in the life of the indi- -
vidual concerned. Even if in the Quran its use is contined '
to Muhammad, (he Old Testament noles it on the lips of |
at least twelve people as diverse as Noah and Ntbuchad~
nezzar, David and Daniel. Jethro and Melchisedech and |
Naomi. The implication of both Qur'an and Old Feslameni
is that the use was Semilic  before it was Hebrew  or
Islamic; while the few references in the New Teslament |
reveal what Christianity did with words, finally bringing |
to t.»ear on the very doctrine of the revelation of God in |
Christ the riches of its inheritance in Ef)).omréc.

7
’ ERIC F, ¥. BISHOP
Newman School of Missions,

Jerusalem, Palestine
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SECTS

In view of the theocratic nature of the original Islamie
state and of the oceasion, which gave rise to the appear-
ance of the early Islamic secls, il is not surprising perhaps
that the rise of those seets should have been sought in
political molives and that their doctrines generally should
have been considered and appraised in the light of their
political ideas and historical roles. Ignaz Goldziher, the
mentor of every earnest student of  Islam. has himself
declared that thre  (the  Rharijites's  Geschichle  stetllt
zugleich in wenig  komplizierter Form  den Tvpus  der
istamischen  Scklengestaltung  dar,  das Iinfliessen reli-
gioser Gesichispunkte in den staatlichen Streit* and thal
"Es war vorerst nicht dogmalisches Bediirjnis, wus den
Anstoss gab zur Diskulierung der Frage, welche Rolle dem
‘amal, der Ubung, den Werken, in der Qualification eines
Muslims als solchen zuzueignen sei') And Van  Vieten,
in his Recherches sur la domination arabe ete.. assumes
apparently that the carly seels, Qadariles excepled. were
at first political parties, pursuing mostly political ends,
until their hopes of altaining to power were f{inally frus-
trated in the days of the fifth Umayvad Caliph, "Abdalmalik
{686—705), and that only then did they aclually turn lo
the development of their peculiar doctrines.?)

But the Khirijites, lor example, did not in facl cesse
1o be a political factor altogether with the consolidation
of the Arab Empire under ‘Abdalmalik. In the reign of
Hisham (724-—743) they rebelled in Iraq (738) and also
in North Afriea (741—742), where, indeed, with the aid
of the Berbers, they almost succeeded in selting up £n
independent state; and, as Wellhausen has pointed out in
his  Religids-politische  Oppositions-parteien  im alten

W Vorlesunyen iiber den Islam (UHcidelberg 1910} pp. 208

=nd N8.
%) Cf. especially pp. 34 to 38.
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Offences

In the Malacca case of Azmi and Maimon v Pendakwa Mahkamah Syariah {1988] 7 JH
80 the accused had pleaded guilty to charges of illegal sexual intercourse and the first
accused was sentenced to 2 months imprisonment and the second accused to 6 weeks
imprisonment. They appealed against the sentence. The Appeal Court held that the
sentences imposed were still light and increased the sentences to 2 1/2 months for the
1st accused and 2 months for the second accused.

In the Pahang case of Pembantu Hal Ehwal Islam v Mohamed Nor [1988] 7 JH 86 the
accused was charged with making a false written-declaration in order to marry the sister
of his wife. He pleaded guilty and was sentenced to a fine of $500 or in default three
months imprisonment. The court also ordered the marriage between the accused and the
sister of his wife to be annulled.
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Islamisation of the Malay Archipelago and the
Impact of Al-Shafi€i's Madhhab on Islamic
Teachings and Legislation in Malaysia

ROF. TAN SRI DATUK AHMAD MOHAMAD IBRAHIM
PROF. DR. MAHMUD SAEDON AWANG OTHMAN
PROF.DR. MOHD. KAMAL HASSAN

Part 1

1. The Significance of the Islamisation of Southeast Asia

The advent of Islam and the subsequent spread of Islamic learning in the Malay World
have brought about a major cultural transformation in the region is already a well-
established fact. Perhaps what has not been properly appreciated is the profound nature
of the cultural transformation that occurred as a result of the Islamic penetration. It is to
the credit of Professor Syed Muhammad Naquib al-Attas that he has taken the difficult
task of explaining in great depth the intellectual and civilisational significance of the
Islamic impact.

Islamisation in the Archipelago, he explains, underwent three phases. The First Phase
(from approximately 578-805/1200-1400), was the phase of nominal conversion or
conversion of the ‘body’. The Second Phase (from approximately 803-1112/1400-1700)
described as the period of the conversion of the ‘spirit” saw the rising influence and spread
of philosophical mysticism, tasawwuf and kalam. The Third Phase (from 1112/1700
onwards) saw the continuation and consummation of the second phase coinciding with
the coming of the West. (S.M. al-Naquib al-Attas, 1969: 29-30). Itis pointed out that the
Islamic theological and metaphysical literature “set in motion the process of revolutionising
the Malay-Indonesian world-view, turning it away from a crumbling world of
mythology...to the world of intelligence, reason and order” (S.M. al-Naquib al-Attas,
1969:5). Not only did Islamic monotheism bring a new ontology, cosmology and
psychology to the Malay-Indonesian Archipelago, but it revolutionised the Malay
language to become the literary and religious language of Islam by the 16th Century. The
9(h/16th and 10th/17th centuries, a period which “marked the rise of rationalism and
intellectualism not manifested any where before in the Archipelago” saw the emergence

*Paper Presented at the International Symposium on Imam Al-Shafi%i's Organised by the Islamic
Educational, Scientific and Culture Organisation (ISESCO) and International Islamic University,
Malaysia from 13th - 15th August 1990 at Petaling Jaya Hilton.
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provision has more than one meaning, but one meaning is apparent and has precedence, that

provision is called zahir (Ghazah al-Mustasfa, p. 187) ' R
16. Ghazali, al-Mustasfi, p. 196. : s
17. Ghazili regards this opinion as correct, because it is applicable to the language and

there is no objection in Shari‘ah (Ghazali, al-Mustasfa, p. 196).

© 18, Qur’an, XVI:j2.
19. Qur'in, VL:1s1.

> 7 20. Ibn Qudamah, Rawdat al-Nazir, 1l:27—28.
: 21. Qur'in, [l:196.

22. Qarrifi, Sharh Tangih al-Fusil, pp. 36-37. < B m 1 ( W
23. Although two is dual, the majority of scholars see it as a plural based on the hadith: . (JOV pams 1 bet cen
o —C
Hanaft and Shafi‘i

"CHAPTER 14

" “T'wo and more than that are a core.’ (Razi, Mahsil, L:2:605).

24. Qur’in, Vi1,

25. Ibn al-Hijib, Sharh al-"Adud ma‘a Mikhtasar al-Muntaha, 11:168.

26. Asfahani, Sharh al-Minhij, 1:444-

27. Ansari, Ghayat al-Wusil, p. 83.

28. Shawkini, frshad al-Fuhiil, p. 156.

9. The difference between Hahafi and kalam fuqahd’ regarding this matter would be
interesting to study, because there is no doubt that their jurists use the word rass in a way
that carries different connotations. Subki, al-Ibhaj, 1:360. ‘

30. Qarafi, Sharh Tangih al-Fusil, pp. 36; Ibn al~Hajib, Shark al-“Adud ma‘a Mukhtasar
al-Muniaha, 11:168; Ansari, Ghayat al-Wusil, p. 83; Shawkani, Irshad al-Fuhil, p. 156.

31. Qur'an, CXIL1

32. Qur'an, XLVII:29.

33. Bukhar, al-Jami® al-Sahih, VIIL:24—25 (no. 86:30).

In the Shafil madhhab, zihir is an expression with an indefinite meaning.
This meaning may be based oh the essential literal meaning of the word,’
or on customary use of the word.”? When the word keeps its preferred mean-
ing, it is tetmed zahir; when it takes on a non-preferred meaning it is
mu’awwal or interpreted. If no meaning can take preference, it is mujmal.}
One may cgnclude that zahir in the Shafil madhhab represents only one of
the Hanafi categories of nass, because the schools accept that different expla-
nations are possible. :

According to the majority of Shifiis, nass yields definite meaning — like
numbers and nouns| Therefore, it is like mufassar in the Hanafi madhhab. -
Mufassar, in its technical meaning, is not widely known in the ShafiT
madhhab, who impute a different meaning to mufassar from that of the Hanafi
madhhab. ShafiS used it as the opposite of mujmal,* while Razi used
mufassar to refer to two categories .of provisions:

(1) The clear (wadik), which is a provision that needs no further expla-
nation.

(2) An expression [which, in order to be understood, needs further expla-
nation than that which has already been provided.’ : ’

Muhkam in the Shafii madhhab gives a clear meaning either in a definite
or an indefinite way. One may observe that nass and zdahir in the Hanafi
madhhab are both cafled muhkam while the Shafi'T madhhab does not distin-
guish between the two. It is obvious from the definition given by T that
muhkam yields a clear meaning in both nass and zahir.

In my opinion th
for the following re
(1) It is clearer in

is more easily attaind]

the Hanafis.

& Hanafi division of wadik is more accurate and precise .
1SOTS: ' ‘
both definition and categorisation. A degree of clarity
ble by reference to the detailed definitions provided by




Edited by: I c.)sep.h E. Lom, Devin J. Stewart and Shawkat M. Toorawa, Law
and E'd-ucatl‘on in Medieval Islam: Studies in Memory of Professor Géorge ‘
Makdisi, Chippenham(Great Britain) 2004, pp. JZ8- 1./ 9. iSAM 140300 |
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The Reception of al-Shafi‘i’s Concept of Amr and
Nahy In the Thought of his Student al-Muzani

Joseph Lowry

(University of Pennsylvania)

IPn fAqil (c.i. 513/1119) admiringly called Shafi’i the father and mother of wsizl al-
]zqh3 Islamic legal theory.! Nearly a millennium later, Noel Coulson echoed that
sentiment and dubbed Shafi’i the “master architect” of Islamic law.2 It seem.

mcreagngly unlikely, however, that Shafii had a determinative effect on th:,
fqu’flatloll qf usiel al-figh (whether the discipline or the genre).> And yet, Shafi‘l’s
stalqh, “his chief theoretical work,”* contains many of the individual he,rmeneutic
tech.n.lques and concepts which would later figure so prominently in the mature
tradition of writings O% usil al-figh, concepts such as ‘@mm and khass Jjumlah and
nass, or amr and nahy.” We also know that the authors of later works .r:aad Shafi‘t’s
stﬁ?ah because they quote from it.° So, although Shafi‘i can, perhaps, no longer be
'credxtfad with inventing usal al-figh, his relationship to that particu’lar brangch of
Islamlp legal thought still requires some clarification. In this article, I consider the
reception of one of Shafi’l’s legal-theoretical doctrines, the Iegal-her’meneutical pair

— .
Abi al-Wafa’ “All Ibn “Aqil, al-Wadih fi usil al-figh, Part 1 isi i
pra%z Soiner Votiag, 1996, 105, dil s figh, Part I, ed. G. Makdisi (Stuttgart and Beirut:
A History of Islamic Law, Islamic Surveys 2 (Edinburgh: Edi i i
‘ f Islam 8 gh: Edinburgh University P
Thesmélc of chapter 4 is “Master Architect: Muhammad Ibn Idris Ash—Shﬁf}i;r“i ? Sy Press, 1968, 33
or expressions of doubt on this score, see A. Zysow, “The Econom : i i
c X . s y of Certainty: An Introduct
g) Fhe Typology of Islam'xc Legal Theory,” Ph.D. Dissertation, Harvard University,t{984 3 A ‘I](celv?g
einhart, Before Revelation: The Boundaries of Muslim Moral Thought (Albany: State ,Un’ive;*sity of
gew quk Press, 1995), 14; and W. Hallag, A History of Islamic Legal Theories (Cambridge: Cambridge
niversity PrAess, 1997), 30. Two .other scholars have argued that Shafi®i’s Risalah mustobe dated later
than his lifetime: N. Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 1993)
241:4J2, 1imdBC. Melc}i:rt, Formation of the Sunni Schools of Law (Leiden: E.J. Bill 1997), 68 ' ’
ohn Burton, “Rewriting the Timetable of Early Islam,” JAOS ): 62 i
Caldscr, Studies in Early Muslim Jurisprudence), 460. ¢ , 13 (1999): 453-62 review of
On these and other hermeneutic terms from Islamic le
d othe : gal theory, see generally Zysow, “Th
Econ(?my of Cert:.imty, M. H. Kamali, Principles of Islamic Jurisprudence, 2d rev. e}:i. (}(Ilarnl,)ridg;
Islamic Texts Society, 1991'); B. Weiss, The Search for God’s Law (Salt Lake City: University of Utali
Press, .199.2); a.ncE Hallaq, History of Islamic Legal Theories. On Shafi’T’s use of these and other technical
terr-ns in hl_S 'ICZ_z;v’alah, see generally my “The Legal-Theoretical Content of the Risala of Muhammad b
Idn% aSl-Sh;fl 1,” Ph.D. Dissertation, University of Pennsylvanja, 1999 ’ .
ee the Hanball jurist Ibn “Aqil, al-Wadih, Part 1, 102-3, and .the H juri
B * g » 1U2-3, Hanafl t Ahi . °All al-
Jassas (d. 370/981), al-Fusil fi al-usal, 4 vols., ed. °U.J. al-Nashmi (Kuwait, 199‘{‘)11'125:10_.1?3(1 b Al

The Reception of al-Shafi’t’s Concept of Amr and Nahy 129

amr and nahy (“command and prohibition”) in the writings of his student Abi
Tbrahim Isma®il b. Yahya al-Muzani (d. 264/877). As we will see, Muzani’s
discussion of amr and nahy is related to ShafiT’s, but also exhibits conceptual
refinements not found in the theory of his teacher.

Shafi‘i’s Students

Many jurists are said to have studied with Shafi’i,’ but it appears that we are indebted
almost entirely to two of them, Muzani and al-Rabi® b. Sulayman al-Muradi (d.
270/884), for our knowledge of Shafi’T’s legal doctrines.® Although the sources
unanimously identify Rabi® and Muzani as prominent students of Shafii, both died a
surprisingly long time after he did, Muzani outliving him by some fifty-seven years
and Rabi® outliving him by sixty-four. Muzani was born in 175/792, making him
about twenty-eight years old at Shafi‘T’s death and eighty-five or so at his own death.
Rabi® was born a year or two earlier than Muzani, making him about thirty at
Shafi’s death and nearly ninety-five at his own. Shafi®i himself was born in 150/767
(according to legend, on the day AbG Hanifah died) and died in 204/820, in his early
fifties. Shafi°T probably settled in Egypt after coming there at the behest of the son of
sn °Abbasid governor, about 198/813-14,° so Rabi® and Muzani would have been .

 relatively young at the time of his arrival (early to mid-twenties) and would have -

spent only five years or so studying with him.'® All of this is hardly improbable, but it
does suggest that the link we have to Shafi’T’s works and doctrines is, at the very
least, fortuitous. Tt is, moreover, very difficult to say much about the relationship

Shafii had with his students. There is no shortage of anecdotes portraying Shafi’Tin-... T

his majlis, illustrating various aspects of his activities as scholar, teacher, jurist, or

TEor a list of these, see Melchert, Formation of the Sunni Schools, 71-81. X !

¥ Another student of Shafi’, AbG Ya‘qub Yasuf b. Yahya al-Buwayti (d. 231/845), may-also have ° °
played a role in the collection and transmission of Shafi’T’s doctrines, but the works which we have bear -
the names of Muzani and Rabi®, Buwayti became the leader of Shafii’s followers after the latter’s death,
but refused to confess the createdness of the Qur°an and so was hauled off to Baghdad in chains and died
there in prison, a casualty of the mihnak. F. Sezgin, GAS-1:491; Melchert, Formation of the Sunni
Schools, $1-82. Al-Ghazali (d. 505/1111) considers Buwayti the author of the Umm and its subsequent
ascription to Rabi® as false, though he also acknowledges that Rabi® added to it and changed parts of it.
7. Mubarik, Islah ashna® khata® fi tarikh al-tashri® al-islami. Kitab al-umm (Cairo: repr. Dar Misr 1i’l-
Tibacah, 1991), 9 (quoting from Ghazali's Ihya* ‘ulim al-din). Sezgin, ibid.

® The implication in this report is that it is Shafi’l’s first trip to Egypt, but it is very possible that
Shafi®1 had previously traveled to Egypt. Kindi, Kitab wuldt Misr, ed. R. Guest (London: Luzac and Co.,
1912), 154. On Shafi°t’s life and the primary sources which contain its details, see J. Schacht, “On
Shafi‘T’s Life and Personality,” in Studia Orientalia Ioanni Pedersen (Copenhagen: Einar Munksgaard,
1953), 318-26; E. Chaumont, art. “al-Shafi‘y,” EF,9:181-85; Sezgin, GAS 1:484-85.

® Buwayti is reported to have suggested that Muzani was too young (sabty saghir) at the time of
Shafi’i’s death to be considered a meaningful transmitter of Shafit’s doctrines or works. Nevertheless,
according to this same source, Muzani succeeded Buwaytl after the latter’s forced departure from Egypt
(see n. 8 above). Fakhr al-Din al-Razi, Mandgib al-Imam al-Shafi‘i, ed. A.H. al-Saqqa (Cairo: Maktabat
al-Kullfyat al-Azharfyah, 1986), 68. On the other hand, Muzani is said to have denounced Buwayti for
his views on the Qur’an. Melchert, Formation of the Sunni Schools, 82.
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16,  Ibid., IV:82. p. 70.

17.  Ibid.,, XX1:18. p. 264.

18. [jaz means ‘the inimitability or uniqueness of the Qur'an
in content and form.” Ei2; op. cft.,, Glossary and Index,
p. 124.

19.  The Holy Quran, XVI:15. p. 225,

20. The Holy Quran, XXXIX:71, p. 394.

Bibliographies

Ali, Abdullah Yusuf, The Holy Qur'an: Translated by Abdulfiah
Yusuf Ali, Hertfordshire: Wordsworth Editions Limited,
2000.

Ali, Mufti, Jalal al-Din al-SuyﬂtlT against Logic and Kalam;
Analysis and Significance of Sawn al-Mantiq wa
‘I-Kafam ‘an Fannay al-Mantig wa ‘I-Kalam’, in Hamdard
Islamicus, (2005), vol. XXVII, no. 2, pp. 23-44,

—, Musiim Qpposition against Logic and Theology in the
light of the Works of Jalal al-Din a/—Suyii‘trT (d. 909/1505)
{Draft of Ph.D. Thesis at the Leiden University: 2006).

40

Brockelmann, Carl, Geschichte der arabischen Literatur,
2 vols., Leiden, E.J. Brill, 1943-1949; 3 supplements,
Leiden, E.J. Brill, 1937-1942.

Glnther, Von Sebastian, ‘Der ‘safi‘itische Traditionalist Abis
Sulaiman al-Hattabi und die Situation der religidsen
Wissenschaften im 10. Jahrhundert, in Zeitschrift fur
Deutsche Morgeniandische Gessellschaft. (1996),
vol. 1486, no. 1, pp. 61-91,

Ibn Hisham, Sira Sayyidina Muhammad Rasul Allah Saila
Allah ‘afayh wa sallam riwayat Abi Muhammad ‘Abd
al-Malik Ibn Hishdm (Géttingen, Dieterischen
Universitats-Buchhandlung, 1860), ed. F. Wilstenfeld.

tbn Taymiyya, Majmu‘at al-Ras&’ii al-Kubra, Cairg,-al-Matbaa
ai~{l_\mira al-Sharafiyya, 1323/1906, val. I, pp. 439-440.

AI—Squﬁ, Sawn al-Mantiq wa ‘I-Kalam ‘an Fannay al-Mantiq
wa I-Kalam, ed. 'All Sami al-Nashshar, Cairo, Matba‘a
al-Sa‘ada, 1947 and 2nd ed., ‘Ali Sami al-Nashshar
and Su'ada ‘Abd al-Rzig, Cairo, Dar al-Nasr [i*-Tiba’a,
1970.

Von Grunebaum, G.E., 1'djaz,’ in The Encyclopaedia of Islam,
New Edition, (Leiden, E.J. Brill, 1978}, ed. E. van Donzel
et al, vol. IV, pp. 1018-20.

Hamdard Islamicus , Qe o8 il orae s

Vol. XXXi, No. 1

The Current State of

Al-Shafi‘i Studies

Dr. Abdus Salam Muhamad Shukri
Department of Usul al-Din and Comparative Religion,
Kulliyah of Islamic Revealed Knowledge and Human Sciences,
International Islamic University, Malaysia.

E-Mail: abdsafam@iiu.edu.my

Interest in al-Shafifs thought has increased both in

iz the lslamic world and in the West. For Orientalists and

historians of Islam, al-Shafi‘i is known as an important
figure in the history of Islamic law, and previous studies
have focused on his unique contribution to Islamic legal
theory. The following review of secondary sources aims
1o present the current state of studies on al-Shafi.

In 1884, ignaz Goldziher in his book, The Zahiris,
was among the first Orientalists to give an analysis of
al-Shafif's theory of Islamic law.! He believes that it was
Shafii who founded the science of ustf al-figh. He states
that Shafif's legal theory depended greatly on hadiih as
a point of departure. In his Musfim Studies, first published
in 1889-1890, he reemphasized Shafif's unique contribution
to the creation of a methodology in legal science.?

In 1903, D.B. Macdonald devoted a few pages to
discussing Shafi‘i's view of legal sources in his
Development of Muslim Theology, Jurisprudence and
Constitutional Theory® For him, Shafi1 was “without
question one of the greatest figures in the history of law”.
In his view, Shafi¥s legal methodology represented
the middie position between the historical or.empirical
school of Malik and the speculative school of Abu Hanffah.
(The founders of Maliki and Hanafi schools of figh).
He also briefly mentions Shafi's view of hadith and
asserts that he paid great reverence to hadith in his
elaboration of legal theory. Al-Shafii accepted authentic
al;fadfth or established Sunnah as having the same Divine
authority as a passage of the Quran. Macdonald also
highlights many difficulties faced by Shafif in accepting

ahadith as a legal source. He was accused of accepting
ahadith that contradicted the Quran or ahadith that
contradicted each other. Besides this work, there are two
articles in German written by . Kern on al-Shafif entitled
Kern, F. “Ein dogmatisches Vermachtnis des Imam as
Shafi'i" and “Zwei urkunden von Imam ash Shafi?”.*

Another scholar who has contributed much to the
study of al-Shafi‘i in the West is D.S. Margoliouth. He
mentions that al-Shafi was the first who wrote “actual
freatises on jurisprudence as a science”.’ His study on
al- Shafi‘ is more comprehensive than previous studies
since he was able to use the printed works of al-Shafii.
He praises the ingenuity of al-Shafi in presenting his
theory of traditional law. It seemed to him that al-Shaffi
displayed some acquaintance with Aristotelian logic,
though at the time not many Greek works had been
translated into Arabic. He also notes that al-Shafifs
methodology depended greatly on ahadith. He appreciates
al-Shafifs arguments in verifying the hadith of a single
transmitter as “highly ingenious”.

Heffening’s article on al-Shafid in the first edition of
the Encyclopaedia of Islam also contributes o our
knowledge of al-Shafifs legal theory.s He describes
al-Shafii as an “eclectic who acted as an intermediary
between the independent legal investigation and the
traditionalism of his time”. His brief article also covers al-
Shafifs life and work as well as his influence on the
Muslim world.

Eric E.F. Bishop further highlights al-ShafiTs legal
thought.” To him, al-Shafifs success in developing his

41—\‘8
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/ \ A propos du Kitab al-radd ‘ald al-Shafit
attribué a4 Abd Bakr Muhammad Ibn al-Labbad al-Qayrawani
(m. 333/944) et des réfutations de Shafi dans le malikisme

ancien”®

Eric Chaumont (CNRS, Aix-en-Provence)

Le livre de la réfutation de Shafiq (K. al-radd ‘ald al-Shafi7) attribué 4 Abii Bakr
Muhammad Ibn al-Labbad al-Qayrawani (m. 333/944) est 1'un des derniers maillons
d'une longue tradition malikite de controverse directement dirigée contre la pensée ou la
personne de Shafid (m. 204/820). C'est aussi le seul témoin de cette tradition qui soit
parvenu jusqu'a nous en son intégralité grace 4 un unicum de la bibliothéque de
Kairouan,! ol sont également conservés queiques fragments plus anciens de La preuve
en matiére de réfutation de Ulmam al-Shafii (al-hujja fi al-radd “ala al-Imam al-
Shafi7) de Yahya b. ‘Umar (m. 289/902).

On s'explique facilement 'existence, chez les malikites, d’une tradition anti-
shafitienne, visant les enseignements de Shafid en personne. Malik b. Anas (m. 179/795)
fut le principal mitre de Shafi9; durant une petite dizaine d’années, & Médine, il fréquenta
assiddment son cercle. Aprés plusieurs années de pérégrinations dans I'Empire
musulman,2 Shafid s'installe vers 198/813 a Fusfaf en Bgypte ol il est fort bien accueilli
par la grande famille malikite des Banti ‘Abd al-Hakam qui le considérait probablement
comme l'un des leurs. Muhammad b. <Abdallah b. ‘Abd al-Hakam (m. 268/882), sur Ie
conseil de son pére, devint son disciple. Plus tard, il écrira une réfutation de Shafi sur
laquelle nous reviendrons parce qu'elle est, je pense, au principe du livre attribué & Tbn al-
Labbad le Kairouanais.

Les rapports entre Shafi1 et les malikites égyptiens se dégradérent rapidement et
gravement. La raison principale en est qu'a Fustaf, Shafiq rédigea un traité tres critique &
Iendroit de la pensée 1égale de Malik, traité connu sous le titre de Kitab ikhtilaf Malik
wa’l-Shafiq (Le livre de la divergence entre Malik et ShafiT). Ce livre fut justement
considéré par les malikites comme une ‘réfutation’ de Malik (Ibn al-Labbad I'appelle le
Kitab al-radd ‘ald Malik,3 Le livre de la réfutation de Malik). Par ailleurs, bien des

* Ce texte reprend, sous une forme trés remaniée, une communication orale faite lors du colloque al-
Qayrawan markaz ‘ilmi maliki bayna al-Mashriq wal-Maghrib hattd al-garn al-khamis 191-hijra,
Rairouan en avril 1994. Je remercic mon collégue et ami Mounir Arbach pour sa relecture de mon texte.

1 Abii Bakr Muhammad b, al-Labbad al-Qayrawani, Kitab al-radd ‘ala al-Shafiq (éd. Dr ‘Abd al-Majid b.
Hamduh), Tunis 1986 (désormais Radd dans les notes).

I Abi Bakr Mihammad b. al-Labbad al-Qayrawarii, Kitab al-radd <ald al-Shafiq (éd. Dr ‘Abd al-Majid b.
Hamduh), Tunis 1986 (désormais Radd dans les notes).

2 pour plus de détails sur la biographie de Shafif, v. E. Chaumont dans EI2, ix, 187-91.

3v,, par exemple, Radd, 72.

7584
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SUKRIJA (HUSEIN) RAMIC, LANGUAGE AND THE INTERPRETATION
OF ISLAMIC LAW, CAMBRIDGE 2003.pp.//— -~ .ISAM 143121,

40 LANGUAGE AND INTERPRETATION OF ISLAMIC LAW

33. Abt Dawad, Sunan, [1:258-259 (no. 2193); Ibn Majah, Sunan, 1:660 (2046).

34. Qur’in, XVI:106. )

3s. Shawkani, Nayl al-Awtar, VI 250; Ibn Hazm, al-Muhalld, X:202-204; Ibn Qudimah, - ' (e f M&%&
al-Mughni, VIL:118. ' g @ fAt b té ’

36. Bukhar, al-Jami® al-Sahih, L2 (1:1); Abt Dawid, Sunan, II 262 (no. 2201); Ibn Mijah, - :
Sunan, 1l:1413 (no. 4227).

37. Qur’an, IV:38.

43. Nasafi, Kashf al-Asrar, 1:398.
44. Isnawi, al-Tamhid, p. 242.

" 38. Qur’an, XVIgo.
39. Lubnani, Sharh al-Majallah, p. 79 L
40. Ibn Nujaym, al-Ashbah wa al-Naza'ir, p. 85; Lubnani, Shaih al-Majallah, p. 29. A 1 WAy '
41. Tbn Nujaym, al-Ashbah wa al-Nazd’ir, p. 38; Lubnini, Sharh al-Majallah, p. 17-18. IntrOduCtlon to the Snaﬁ 1 ApproaCh to .
42. Sarakhsi, Usil al-Sarakhst, 1:236. : . 5 I
/ the Methods of Textual Indication

45. Some scholars claimed that a proper example of the conflict between the two may not
be found. Mayhawi rejected this claim, stating that it showed insufficient research (Nasaﬁ i
Kashf al-Asrar, 1:398).

'46. Bukhad, al-Jami® al-Sahih, 1:62~63; Muslim, Salih Muslim, 1:240 (no. 291). : The Shifils’ approach to textual indication (dalalat al-nass) 1s different from
47 Today we may speak about other methods of cleaning (e.g. dry cleaning). Any kind that of the Hanafis. While this difference seems more technical than real, it
of cleaning which removes traces of dirt may be taken into consideration. would be integesting to discuss this qpproach in further detail.

48. In this case it would include the ruling related to this world and the Hereafter. This I trast to the Hanafi ho classified textual indicati being of
example does not comply with the opinion that does not accept ‘umiim al-mugtada, because 1 contrast to the Lanalis, who classiied textual mdication as bemg ©

if only the Hereafter is presumed, there is no conflict between these two texts. The first one four types, the Shafi%s divided it into two: p ronounced meaning (dalalat
would be related to the Hereafter and the second one to this world. al-mantiiq) and implied meaning (daldlat al-mafhin). Both these indications

49. Qur'an, IV:g2. are derived from the text and its words.

Pronounced meaning (daldlat al-mantiiq) is derived from the obvious text
and it is divided into two types: sarih and ghayr al-sarih. Sarih includes the
explicit meaning (“ibdrat al-nass) mentioned by the Hanafis. Ghayr al-sarih is
divided into three types: the required meaning (dalalat al-igtidd’) gestured
meaning (daldlat al-ima’) and the alluded meaning (daldlat al-isharah). From
this division it appears that ghayr al-sarih includes two types regarding the
indications mentioned by the Hanafis: the alluded meaning (ishdrat al-nass)
and the required meaning (iqtida’ al-nass).

Implied meaning (daldlat al-mafhiim) is derived through the logical and juridi-
cal construction. of the text and it is divided into two kinds; opposite meaning
(mafhiim al-mukhalafah) and harmonious meaning (mafhiim al-muwafagah). The
latter corresponds to the inferred meanirig (daldlat al-nass) of the Hanafis.*

~

NOTES

1. Amidi, al-Thkam fi Usil dl-Alkam, 111:63; Iji, Mukhtasar al-Muntaha, :171; Tbn Amir
al-Hajj, al-Taqrir wa al-Tahbir, I:111; Shawkani, Irshad al- Fuhitl, p. 156.

2. Abii Zahrah stated that all four Hanafi divisions of daldlah may be classified under dalalat
al-mantiiq (Abit Zahrah, Usil al-Figh, p. 116). However, it would be more accurate to say that
some divisions are derived from mafhim, just as the inferred meaning (dalélat al-nass) and
mafhiim are derived from mantiiq.
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Dinbilimleri Akademik Arastirma Dergisi II (2002), Sayi: 1 93

ILK ISLAM HUKUK MEZHEPLERINDE SUNNET VE CEMA’A

KAVRAMLARI W\ e i
%‘w"' e v\/c_,-}i*
- %»W\,a\{m, g~
Yazan: Zohorul Bari o - va%ﬁ; V&‘/‘ﬂgf
€ev.:Yrd. Dog. Dr. Yavuz KOKTA oo d Wl
KTU Rize Ilahiyat Fak. — Aol /(..4,/\ g

”“ QQQ/LL Ltff»ﬁ V-

Bu makalenin amaci ikinci asrin ortalarmda beliren gesitli Islam - hukuk
mezheplerinin bizzat tesis ettikleri gibi siinnet ve cema’a terimlerinin ortak olarak isaret
ettikleri referanslari, neye tekabiil ettikleri ve bu mezheplerin kurucular1 ve 6grencileri
olarak kabul edilen kimselerin eserlerini arastimak suretiyle mezkur terimlerin 6nemi
tizerinde yogunlagsmaktir.! Makale ayni zamanda sadece ilk zamanlardan bu yana ytice
bir rehber olarak Peygamber’in simneti kavraminm var oldugunu degil, ayrica
Peygamber’in siinneti ve tim diger séinnet formlar1 arasindaki farkmn Islami 6gretinin

dogasinda bulundugunu-gostermeyi amaglamaktadir.

Bu makalenin kapsami, yaygin bir sekilde Islim hukukunun olusum safhasi
olarak tanimlayabilecegimiz bir dénemi; ayrica o dbénemin elde mevcut kaynaklar
oldugu ve dort farklt boélgedeki diislinceyi temsil ettikleri i¢in dort alimi ihtiva
etmektedir. Bu alimler gsunlardir: Medine’de Malik b. Enes (6. 179/795), Kufe’de Ebu

* Bu yaz1 Zohorul Bari’ye ait “The Concept-of Sunna and Cema’a in The Early Schools of Islamic Law”
adl1 makalenin ¢evirisidir. (Islamic and Comparative Law Quarterly, 1984, 1V: 3, 5. 150-163)

! Biz, bu iki kavrammn dogrdan kullanildigs Malik’in Muvattar, Ebu Yusufun er-Redd ala siyeri’l-Evzai’si
dahil diger eserleri, Muhammed b. Hasan eg-$eybani’nin-kitaplart ve Safii’nin Kifabu ’I-umm adli eserinin
yedingi cildi gibi kaynaklarm yaninda Leéys b. Sa’d’in Malik’e génderdigi mektuba da dikkat gekecegiz.
Ibnwl-Kayym’m I'lamu’l-muvakkiin adl esirinde bulunan bu mektup Leys’in diigiincesini giizel bir
sekilde ortaya koyar. Su anki konumuzla ilgili modern eserler arasinda gu ikisi dikkate degerdir:

a- J. Schacht, The Origins of Muhammedan Jurisprudence, Oxford, 1959
b- Fazlur Rahman, Islamic Methodology in History, Karaci, 1965.

Islam, London, 1966, s. 53-58, 68-75.
Schacht, baz ilk Batil alimler gibi Hz. Peygamber’in ve sahabenin hadislerine dayalr olan Islam hukuk

diistincesinin gelisimi hakkindaki siiphesini ifade ederek ve béylece ilk Islam tarihinin dayandig: biitiin-

temeli tahrip etmeksizin dogrulanamayacak olan bir tez olarak mezkur iki terimin geleneksel degerini
hayli belirsiz kilmak suretiyle baz: iddialar ortaya atmugtir. Her ne kadar delillendirmesinde agiriya kagsa
ve yine Hadis ve Siinnet arasinda ince bir ayirun ortaya koysa bile, Fazlur Rahman da bu iki kavramda
oldugu gibi pek ¢ok kavrami agikliga kavusturmaya galigmistir. Onun geleneksel olmayan diigiincesi, pek
gok alimi kendi fikrini ortaya koymaya tegvik etmistir. Mesela bkz. Ahmed Hasan, “The Sunna: Its Early
Concept and Development”, Islamic Studies, 1968, VII, s. 47-69; M. Yousuf Guraya, “The Concept of
Sunna: A Historical Study”, Islamic Studies, 1972, X1, s. 13-44. Fazlur Rahman’in Hadis ve Siinnet ile
ilgili Batilr alimlerin goriislerini elestirisi igin bkz. Islam, s. 44-49; Islamic Methodology in History, s. 5-
6.
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Vitiste

A propos du Kitdb al-Radd’aldwgﬁ: { attribué & Muhammad
Abt Bakr b. Muhammad b. al-Labbad al - Qayrawani (m. 333/944) et

<, g

L]

des réfutations de Shafi't chez les premiers Malikites l».../ny?

P - // '// oY) 4 *

Eric CHAUMENT | I L_,/Cf‘& ) }/;9«/ f Oﬂ/(v‘
Lorsque 1'on m'a invité a participer au présent colloque-je profite de °: * i

I'occasion pour en remercier qui de droit-, j'ai, trés naivement, proposé - C/ AR L.;?: s i O et /

une communication s'intitulant «Le Développement de la Science des /// ":0 Lf{,"//} %’I

Usitil al-Figh chez les Milikites au Maghreb jusqu'a la fin du Véme S. « o A

de I'Hégirex». Aujourd'hui, de facto, ma communication s'intitule plutét ] WVL”/I

«A propos du Kitdb al-Radd ‘alé al-Shé fi'd attribué A Muhammad abt ' ° -

Bakr b. Muhammad b. al-Labbad al-Qayrawéni (m. 333/944) et des
réfutations de Shafi't chez les premiers Malikites». Deux thémes qui,

de prime ab‘o.rd, son't bien diff.ére'nts. ['un de l'autre; cin réal\ité, je ne 21414 3500 3\35 6.5.4
pense pas qu'ils le soient; plus: il s'agit sans doute du méme théme. 1994 S 911721615

L'hypothese que je ticherai ici d'argumenter est en effet la suivante;
la science des usil al-figh en tant que doctrine digne de ce nom ne s'est
développée chez les Mélikites qu'a une date relativement tardive-chez
des auteurs orientaux comme Muh. ab{i Bakr al-Abhard (m.375/985 ou “FE@‘_ ARG VIR ‘]
395/1005), ibn al-Qassr (m.398/1007) et, surtout, Baqillani i "}fgf{f[’]‘,m;;’lmm@Z‘ .
(m. 304/1013)- et cette naissance tardive est sans doute conséquente au  Dem. No: /[{ }) iz—j 7 6

9611

o

développement des polémiques ayant opposé les savants-juristes et
traditionnistes- proches de Malik a ceux qui se reconnaissaient plutét Tas. No:

dans les enseignements de Shafi'l (il faudrait, je crois, se garder de - M UH,/"}l
parler, pour I'époque, de Malikites et de Shafi'ites). En d'autres termes,

je pense que la littérature «polémique» Milikite dirigée contre Shafi'i —-w ] R g
(soit les K. al-radd'ald al-Shdfi'i  et, plus généralement, la littérature Mm}] ‘—JL"J')‘“&
malikite des ikhtilafdr) -littérature «ancienne» on le verra-est au C)W{,

principe de la naissance des usiél al-figh chez les Malikites. Lidée est

Tawes 19457
319~ 13 (
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Beseriyetin malim tarihinde, diinyanin hemen her. yerinde ¢ak
eski devirdeaberi hukukun izlerine raslanir. Babil krals Hamurabi’-
nin kanunlarina sahip bulunuyoruz. Hind brahmanlarimn Veda ve
Smitris'leriain metinleri giinimiize kadar mahfuz kalmigtir., Cinli
Konfigyus’un Su-King gibi hukuki kitaplar: vardir. Iranlilar Avesta’-
ya sahip idiler. Firavunlar Misir'inin kadim bir hukuka sahip alduk-
lanina dair hir ¢ok seyler bilinmektedir. Latinleriy Oniki levha
kanuntar: herkesge malimdur. Laitinler, kendi kanunlarina ait bir
¢ok mithim vesikalar, hassaten On-Asya mengeli Gaius'un ve 1ls-
tanbul’da Bizans Imparatoru Justinyen'in hukuki vesikala:ini bize
terketmi;lerdir.

Isliniyetten evvelki bir devre ait olan biitiin bu saydiklar:-
miz cidden kiymeth seylerdir. Fakat bizzat hukuka dair degil de
mislimanlarin <ugdl al-fiqh» (yahut hukukun kokleri), Anglo-
sakeonlarin bugiin <jurisprudence» diye adlandird:iklan hu
kuk ilnine dair bir eser aramaga, daha dogrusu beyhude arama.
ga koyulunca insan hayretle kargilagir. Bir ¢ok hukuk musanne-
fatina ve bunlarin hacimli  gerhlerine dinyanin her tarafinda ras-
lanabilir, fakat micerret olarak hukuk ilminden bahseden bir eser,
bildigime gare, latinler de miistesna birakilmamak suretiyle, ne
sark ve ne de garphlar tarafindan meydana getirilmig degildir.
Biraz ileride gérecegimiz vechiyle bu mevzua dair ilk eser, hicre.
tin 150. yihnda (m. 767) dogmus olan {mam Safi‘t tarafindan telif
edilmigtir. Belki bu faaliyet miislimanlarin hukuk sahasma katilig-
larinin en biiyligadir, fakat yegane ijtirakleri degildir.

Devlet, insan cemiyetinde maliim, pek eski bir miessesedir. Yal-

mz devlete ait bir yazih tegkilit esasi 1lk defa olarak, ckuyup yaz-
madan mahram bir immidea ibaret olan Peygamberimiz tarafin.
dan ilda edilmistir. 52 maddeden tegekkiil eden bu tegkilitin met-

* M. Fuad Sergin tarafindan terciime olunmustur.,

LT e Vashibisn Dequony © 2 (ot s t- 16
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24 isldmiydt 1 (1998), say 1

fyiligin karsilig iyilikten baska bir sey olur mu? (55/Rahman, 60)
Kim zerre kadar iyi bir is yapmus ise karsith@ine gortir, kim de zerre miktan kotalik is-
lemiy ise yine karsthiin gorir (99/Zilzal, 78).
Ben sevgisi, dzgirligl dopururken, bencillik, 6zverinin kargitt olmasma ragmen
Fromm'un ifade ettigi gibi, ashinda yikicidir, ben’in bir tiir kendine yabancilagmasicir.83
Bir grup miigrik Hz. Muhammed'e inanmama gerekgesi olarak sdyle dediler:

Biz seninle beraber dogru yola uyarsak yurdumuzdan atiliniz (28/Kasas, 57).

Insan gecim sikinusi ¢ekerken de denenmektedir. Kimi insanlar béyle bir durumda
sabredip imtihani kazanirken, kimileri de: “Rabbim bana ihanet etti” (89/Fecr, 16) diye-
rek kifre diismektedir. Hz, Muhammed'in Medine’ye hicretinden sonra Medineliler ara-
sinda ‘minafiklar’ olarak nitelenen bir grubun ortaya ¢ikmas: da ashinda menfaat saikiy-
ledir. Ciinkii onlar kalben inanmadiklan halde inanmug gibi gériinerek menfaat elde et-
meye calistyorlardi. Mekke'deki miigriklerin de inkdrlarinin temelinde menfaat unsuru
bulunmakta idi. Kurdn onlann bu bencil ve cimri durumlarim mekki surelerde yogun bir
sekilde sertce elestirir:

Siz yetime ikram etmiyorsunuz, yoksulu yedirmeye birbirinizi tesvik etmiyorsunuz,

haram-helal demeden miras yiyorsunuz, mali bltin glicinizle seviyorsunuz
(89/Fecr, 17-20).

Dini inkir ile bencillik/cimrilik bir mekki surede neden—sonug iligkisi agisindan ol-
dukea yakin durmaktadir:

Dini yalanlayan gordiin mii? Iste o yetimi itip kakar, yoksulu doyurmayi tesvik etmez
(107/Maun, 1-3).

Ayrica Kurdn insan fitratinin (el-erifus) bahil, ihtirash ve cimri (es-suhh) oldugunu (4/Ni-

sa, 128) belirterek fitratin bu halinden korunmadik¢a kurtulugun olamayacagim ifade eder:

Kimler nefislerinin cimriliginden korunursa, iste onlar kurtuluga ermislerdir (59/Hasr, 9).

Buradaki “Kurtulug™u hidayet olarak yorumlayabiliriz.

e— Sonug

Netice olarak, dini séylemin en temel iki kavrami olan ‘iman’ ve ‘inkdr, insanin ah-
laki yiiksek degerleri goren/duyan ve goremeyen/duyamayan bir varlik olmasi hase-
biyle 6nemli bir oranda ahlika dayanmaktadir. Iman’in muhtevasi ise, dindeki resmi
ahlaki alanm olusturan bedensel salih amelleri doguran ve Allah’a yonelmis (dikey) kal-
bi ahlakur. Dolayisiyla, iman ve inkdr, indirgenemez, izah edilemez (irrasyonel) veya
salt ilahi—seytani seyler degildir. Insamin anlagilir, bilinebilir iki ahlaki ve epistemolojik
veya normatif-kognitif fiilidir. Dinin ‘salih amel” veya ‘seriat’ kismu yatay (insani iligki-
lerde werceklesen) ve siyaset, hukuk; iktisat alanlarinda dinamik formlar kazanan ahlik
iken: iman, dikey (Allah'a kargy) bir ahlakhlikor. Netice itibartyla, din ahlakar:

“Stiphesiz sen biytk, ylice bir ahlak tzerindesin” (68/Kalem, 4).

52 Fromm, Kendini Savunan Insan, s. 91-92.
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Merkezilesme Stuirecinde Islam Hulkuku:
Bolgesellige Veda veya $afi't Faktort

OSMAN TASTAN

DR., A.U. ILAHIYAT FAKULTESI/ANKARA

slim hukuku embriyo dénemini hicri 2. yuzyila girerken geride birakmug, ikinci
Iyiizyxlm ilk yansinda ise ¢cok keskin bir trmanis kaydetmigtir. Bu trmanista iki
agirhk merkezi vardir: Medine bagta olmak tizere Hicaz ve Kufe bagta olmak dzere
Irak. Islam hukukunun temel kaynak olarak kabul ettigi Kuran ve Stnnet Hz. Pey-
gamberden beri dogal olarak ¢ekim noktast durumundadir. Ilke olarak durum béy-
le olmakla beraber, bu iki temel referansa ilave olarak, Hz. Peygamber'in vefaundan

“sonra Medine’'de 6zellikle Medine halkinin teamilQ, Irak'ta ise Kufe'nin teamuala bir

hukuk kaynag olarak kendisini gostermistir. Kur'an ve Stinnet nasslan sézkonusu
bolgesel teamiiller icerisinde yorumlanirken bu stire¢ daha sonraki dénemlerde ka-
zandi@ teknik anlamda olmasa bile, en azindan sistematik bir akil ytritme ameliy-
yesi olarak Kiyas olmadan da olamazdi. Aynca Kufe’de Ebu Hanife'li (6.150/767) yil-
lardan itibaren bir de Kiyas yontemini devre digt birakan Istihsan vardi.

Ikinci yizyiin ortalarna dogru ilerlerken giderek ylkselis kaydeden hukuk ala-
ninda, aym zamanda ihtilaflarin da énii alinamaz bir sekilde urmanmast sézkonusuy-
du. Bumu farkeden (inli damisman Ibnu’l-Mukaffa'in (6.140/757) yargt sisteminin
sdzkonusu fikhi ihtilaflardan dolayr alarm verdigi yontindeki gozlemine binaen, dev-
let baskanmna [Ebu Ca'fer el-Mansur] konuya ¢l atmasinin zaruretini hatrlatmas: bili-
nen bir hadisedir.! Ibnu'l-Mukaffa’nin yorumuna gore, kazai ihtilaflar o kadar ileri bir
noktaya gelmisti ki, bir seyin hitkmii bir gehirde helal iken ayni seyin hitkmi bir bas-
ka sehirde haram sayiliyordu, hatta kazai tatbikattaki ¢eligkili uygulamalar ayni geh-
rin icinde bile —mesela Kufe'de— cereyan edecek kadar agin bir diizeye varmugt ve
yarg: sistemi vahim bir durumdaydi. Ibnu’l-Mukaffa’in 6nerdigi ¢oziime gore ise, te-
melde Emirw’l-Miiminin kendi re’yi ile inisiyatifini kullanarak yargwy: zabt u rabt alu-
na almaly, kazai tatbikatta bir birligin saglanmasina dnayak olmali ve saglanan bu bir-
ligin bir yazili dokiiman ¢ercevesinde temin edilmesini ve nihayet sdzkonusu niza-
mi durumun geleneklesmesini saglamak icin gerekli girisimde bulunmaliyds.?

t Ayritlar igin bkz. Ibnu'l-Mukaffa’, Risaletu bni T-Mukaffa’ fi's-Sababe (Resaili’l-Bulagann icinde), thk.

Muhammed Kiird Ali, Kahire, 1954, s. 126-127.
2 {bnu'l-Mukafta’, Risale, s. 126-127.
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maladie pernicieuse dont un historien, qui n’est jamais quiun littéraire, se
remet mal — nous ont amené i mener cet exposé dans une perspective peu
différente de celle de notre introduction : dans le voisinage inhabituel de la
machine & calculer, du tableau noir et du laboratoire — toutes choses trés
éloignées assurément les unes des autres, mais qu'on pardonnera 3 un homme
de la qualité de confondre en un méme univers. C’est ainsi qu’il nous a semblé
intéressant de comparer les descriptions qu’une analyse purement littéraire et
désincarnée nous permet de faire de la mémoire, de I'imitation, de la sensibilité,
de Iimagination, aux conclusions de ceux qui voient 14 des problémes & ré-
soudre au niveau du corps et par le moyen d’expériences minutieuses, précises,
répétées.

De proche en proche, nous nous acheminions ainsi vers ce que doit &tre la
derniére démarche d’une aventure qui n’est quapparemment une parenthdse
dans nos recherches sur les Parisiens : Ia description de ce qu’on peut appeler
indifféremment intelligence ou esprit, ou pensée — «le ceeur ou I'ime, ou
de quelque autre nom qu’il faille appeler cela... » nous dit Platon dans «Le
Banquet ». Cette étude fera l'objet de notre prochain cours. Chapitre final de
cette description des caracteres permanents des peuples, c’est-a-dire avant tout
du peuple frangais et des Parisiens qui, des autres, font leur miel — sujet
d’un précédent livre — elle est peut-&tre aussi l'introduction la meilleure pour
la nouvelle description du Paris immédiatement contemporain qu’il va nous
falloir maintenant entreprendre, la meilleure maniére de poser ce probléme
que nos prochains cours s’attacheront a résoudre : jusqu’a quel point les trans-
formations du milieu matériel, des « pierres de la cité », & peine perceptible aux
derniéres pages de nos « Parisiens », et désormais écrasantes et souvent
sacriléges, ont-elles entamé, au deld des maniéres de vivre et de faire et de
toutes les étrangetés actuelles, ces caractéres psychologiques dont I’histoire
parisienne suffirait déja a souligner la résistance et Poriginalité, mais auxquels
cette longue entreprise, A& bien des égards étrangdre a Dhistoire, reconnait
peut-&tre une autre origine, une autre nature, une autre solidité ?

— Rapport sur I'histoire de la qualité urbaine. Conférence sur les problémes
des villes européennes (Los Angeles, juin 1972).

— Traduction de Classes laborieuses et classes dangereuses en anglais et
en italien.

—
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Sociologie musulmane

M. Henri Laoust, professeur

Cours du vendredi et du samedi : Le chafiisme dans Phisioire religieuse
et politique de lislam.

Nous avions, 'année derniére, analysé les idées religieuses et politiques
de I'imam al-3&fi"1 (m. 204/820) dans la Risala et le Kitab al-Umm. Nous
nous sommes proposé, cette année, de montrer dans quelles conditions 1’école
(madhab) née de Uenseignement de Sifi'i s'était constitude et de définir la
place qu’elle avait tenue dans Ihistoire religieuse et politique de la commu-
nauté musulmane. Pour y parvenir, nous avons eu recours 3 plusieurs mono-
graphies antérieures dont nous avons repris les conclusions et mis & contri-
bution les ouvrages d’al-*Abbadi (m. 458/1066), d’al-Dahabi (m. 748/1348),
de Tag al-Din al-Subki (m. 771/1370), d'Ibn Katir (m. 774/1373) et dal-
Suyuti (m. 911/1505).

I. — La constitution de Pécole. — Le chafiisme, comme nous I'avons
montré dans nos premiéres lecons, se constitue en école dans le sidcle qui
suit la mort de son fondateur et dans le temps méme oll prennent naissance

_les trois antres grandes écoles sunnites. Il part d'Egypte ou il est fortement

implanté et ol il se heurte an malikisme qui restera toujours bien vivant
dans ce pays, gagne la Syrie oli il évince la vieille école d’al-Awza'i,
s'infiltre au Yémen, se consolide en Irak o0 Safi*i avait séjourné de bonne
heure, et se développe dans les provinces orientales du califat, en particulier
a Nisabiir, Marw et Samarqand, se heurtant souvent 3 P'école hanafite et aux
karramiya.

C’est d’abord et avant tout un systtme juridique (figh) a Iélaboration
duquel participent trois jurisconsultes égyptiens. Al-Buwayti (m. 231/845),
qui meurt emprisonné i Bagdad pour avoir refusé d’admettre le dogme
mu ‘tazilite de la création du Coran, est I'auteur d'un Précis de droit
(Muhtasar) dont al-Subki avait encore eu connaissance et dune Somme
(Mabsut) sur laquelle on ne possede que peu de renseignements — Al-

393 405
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_ — El-Zahir el-Nu‘méni, el-Hasan b. el-Hafir (547-598/1152-
1202): Kahire’de dogdu. Ulkesinde tahsilini tamamladiktan sonra
cesitli yerleri dolagti. Oralardaki 8limlerden ders aldi. Nihdyet, Ka-
hire’deki Tarkiin el-Esedi Medresesi miiderrisi oldu. Fikihtan bag-
ka hadis, dil, mantik, riviziyye, tip ve edebiyat sahalarinda da yet-
kili bir 8limdi. Fikih sahasinda el-Fatdvd, AIEzt@Zéf el-Sahdba va’l-
Tdbiin va fukahd’ el-emsdr adh eserlerin mijellifidir. Ebi Hanife
mezhebinde cldugu icin el-Nu‘mini nisbesini almigfiri+i,

— Burhéneddin Mas‘id b, Sucd’ el-Dimagki (510-595/1116-
1204) : Dimagk’taki el-Niriyye ve el-Hatliniyye hanefi medreselerin-
de miiderristi. Fikihta el-Multakatdt min masd’il el-vdki' at adinda
bir eseri vardiri+,

— El-Iftibar el-Hasimi, ‘Abdulmuttalib b. el-Fail- el~Beih1 539
(1144-1145) yihnda Belb’te dogdu. Ceméziyeladhir 616 (agustos-
eyliil 1219)’da Halep’te 6ldi. El-Halliviyye miiderrislerindendi. Bl-
Saybéni'nin el-Cdmi® el-kabir'ine serhi vardirt®.

— Vacihuddin el-Kiisi, ‘Abdurrahméin b. Muhammed (555~ 643/
1160-1246) : Kahire'deki el-Zavile semtindeki el-Medreset el-Hane-
fiyye'de ve el-Medreset el-Siiyiifiyye’de miiderrislik yapardi. Fikh,
dil, tefsir ve ingdya dair eserler yazmigtir'*,

b) Malikiyye Fikh

Saldhaddin devrindeki meghlir maliki fakihlerine Misir’da rast-
lamaktayiz. Bunlar arasinda en meghurlar1 suniardir

— Ibn Ebi Iiyss, Ebl Mubammed ‘Abdullil el-“Ogméni el-Di-
bécl (6lm. 572/31176-1177) : Hadls, fikih, ve edebiyatta kuvvetli, ilm
el-gur{it’ta zamanmin yegfnesiydi.

— Ibn “Avf, Ebl Téhir Isma‘Ql b. Mekki (5lm. 581/1185): M-
sir'daki MAlikilerin reisi ve aymi zamanda bilyiik bir hadisciydi. Stm-

141 JIrgéd, 11, 64; el-Cevéhir el-muzivye, 1, 191-192; Bugyat elvu'dt, s. 219; ¢lV&fi
XI, 194b-1955; Tde aliardeini, s. 17; Kahhéia, J11, 222, -

142 el-A'M% el-hatira, s. 203; Té&dh el-isldm, X1V, 2824; el-Cevéhir el-mut., 11, 188;
el-Nu‘aymi, I, 513-514; H H, s. 1814; Kahhala, XTI, 227. ’

143 Tarih el-isidm, XVILi, 1568-%; Sivar a'ldm, X1, 1400; el-Cevéhir el-mui., 1, 329-330;
Kahhals, I, 175-176.

144 el-Tali* el-sa'id, s. 154-155; el-Cavéhir el-musiyye, 1, 305; Kahhéla, 1, 180,

145 el-Ravi, I, 271. o
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- nilerin Misir’da idireyi ele gecirmelerinde miihim hizmetleri doku-

nan kigilerdendir. Ikinci Misir Seferi'nde Saver'e karsi Esediiddin
ve Salihaddin’i desteklemistir. Iskenderive’deki medresesinde ders -
verirdi, Onun talebeleri arasinda Salihaddin ve ‘Imideddin de var-
dir. El-Tazkire fi usil el-din adinda bir eser yvazmigtir™*s,

— Thn $8s, ‘Abdulldh b. Muhammed el-Sa‘dl (5lm. 616/1219):

Fustal’ r Cami-i ‘Amr yan mindeki maliki medresesinde miiderristi.
Rl-Gazzbli'nin el-Vacie'i tertfhméem eZ-G’e@ahir el-samina fi mazhabi

‘Alim el-Medine adindaki eseri Malikiler arasinda revagc bulmustur.
Bundan baska Kerdmet el-eviiyd aamda bir eseri daha vardir. Ce-
miziyelahir 616 tarihinde Dimyat’ta Haghlara karg garpisirken ge-
hit diigmiigtiiri+®,

— ¥on ‘Atfk el-Raba‘l, Ceméileddin Ebf ° Al el-Huseyn (548-

ylikseldi. Salfhaddin’in bagkadis: ‘Abdilmelik b. Dirbésin vamnda-
ki subtd'dandi. Mizdn ei-cmal adinda bir eser yaznug ve mezhebin-
de fetvd vermigtirtt®,

s b. Ibréhim
eI-Kifu taralindan el-Mesd’il vo'i-ta'Bkdt, Eitéh fi'l- ralfr ik, Safiy-
yuddin b, Stkr tarafindan el-Basd’ir, Tbn Hardf terafindan iss el-
Ford’iz ile Ebu'l-Ma‘ali el-Cuvayni’ye reddiye clarak bir eser te'lif
edilmigtir's®,

c) Sdfiiyye Fikha
Niireddin ve Saldbaddin devirlerinde g&fil fikli en pariak de-
divlerinden birini yasamistir. Bu devirde bu mezhebe mensup alim-
ler ilmiye simifinin en Gnemli kigileri colmuglar, degerli eserler ka-
leme almuglardir. Nireddin'in ve Ssldhaddin’in etrafindaki bilyiik
kalem erbébi ve bagkadilar bu meshebe mensuptular, Bu devirde ye-

146  el-Bustdn, yap. 1158-118b; Sena’l-B., vap. 204s; eLRavz., 1,168; Tarip elisldm, X1V,
S08-b: Sivar a'ldm el-nubals, X131, 282.b; Sazardi, IV, 268,

147 Vajavat, 1§, 262-263; el-Dibdc el-muzahhab, s. 141, T h e}—xs;ém_. KVITI, 154%
Siyar a'ldm, X111, 140e; elVafi, XV, 206, XVII, 1730, GAL, 1, 384, 5, ¥, 664; Kshidla, VI,
158; Navddir el-mabitgat, 1, 411412,

148 T4rih el-isldm, XIX, 1108b; oL V4f, X1, 90n; Abbdr Giranaza, 1, 300-304; el-Dibde
el-muzahhab, s. 105-106; Kabhila XI, 60,

149 Bp Almiler igin bk, bu bilim, not 224, 266, 218,

*
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that he was born. The general consensus of opinion favours his birth at Gaza
in the prO\"ince of *‘Asqalin where his parents had emigrated and settled.
Bom in 150 B. and died in Egypt in 204 H., Imiam Abi ‘Abdutlah Muhammad
b. Idris b. ‘Abbas b. Shafi‘a as-Shafi'i al-Matlabi was from the tribe gf
Quraysh. His father belonged to the tribe of the Prophet. Probably, his
mo-her, a highly intelligent lady, belonged to the Yemeni tribe Azd ; on the
death of his father, she brought Shafii to Mecca where, though in peor.
circumstances, the Imam devoted himself to learning.83

In his childhood, Shafii learnt the Qur'an by heart. The narratives give
an account of his early devotion to poetry, chivalry, and legal studies. After
memorising the Qur'an at the age of seven, he turned his attention to
Malik's Muwaftd and memorised it at the age of ten. He studied law under

" Muslim b. Khalid al-Zanji1, Mufti of Mecca, Sufyan b. ‘Uyaynah and others,
and it is said that Zanji declared him to be fit to issue fat#wa while he was
aged fifteen only. He received {urther legal training under Imam Malik, and
at the age of twenty vears, he left for Medina. Many stories are narrated
about the Imam by historians. Tt is further reported that Imam Shafi'i
impressed the governor of Yemen by Lis learning and entered State service
at the age of about thirty years. The employment was shortlived ; through
jealous machinations, he was deported to Iraq accused of secretly following
the Imim of the Zaydiyyah Shii, Yahya b. ‘Abdullah, an opponent of the
Abbasids. He appearcd before the Abbasid Caliph, Harin al-Rashid, at
Raqqah. Being a student of the Shari‘ai he was defended by Imam
Muhammad Shaibani and acquitted.’*

His contact with Imam Muhammad had great effect on the scholarship
of Imiin Shafii who, until that time, had followed Imam Malik only. During
the course of discussions he defended Imam Malik’s traditionalism ; never-
theless, it made him aware of Milik’s weaknesses which, according to the
biographical details, he began to appreciate after settling down in Egypt
undet the impact of the ‘Irdqi legal reasoning. Legends are narrated for and
agaiast his difficulti.s in debates with the latter class of jurists. It is shown
by the historians that the Imidm was often overwhelmed, though at other
times he emerged triumphant in the course of argumentation with Imim

83. Reference may be made to Hatim Razl, Kitab al-Skafi't wa Mandgib (Cairo,
1953) ; Aba Nu‘aym, Kitab Hilyat Awliyd’ wa Tabagat dsifiyah (Cairo, 1938) ; Khatib
Baghdadi, op. cit ; Baihaqi, Kitab Mandgib Imam Skdfi‘i ; Fakhr Razi, Kildb Mandgid
Shafi'i (Cairo, n.d.}; Ab@ Zahrab, Imdm Shkifi'i (Cairo, 1367 1.) and its trans. by Ja'lri
{Lahore, 1961).

84. See Fakhr Razi, op. cit., 7; Nu'aym, op. cit., 29 ; Hitim Rizi, op. cit., 170 £
Baghdadi, op. cit., 11, 68 ; “Abd al-Barr, op, cit., 94 fi.; Khudri, Td'rikh, 346; Zahrab,
op. cit., 41 £. \

v

Mubammad. However, the observations on history lead to the conclusion
that Shafi'i as a protege of Shaibani tried bona fide, by avoiding to open a
conflict with Imam Muhammad in the light of influence of the latter. This
unavoidable difficulty affected Imam Shafi'i to decide to leave Iraq; he
settled at other places intermittently. Moreover, it has been narrated that on
account of his frequent meetings with Imim Muhammad at Baghdad, he came
to appreciate the views of the ‘Irdqi jurists. It is recorded that Imim Shafi
said : ““I never saw a person who, when questioned on a point which required
reflection, did not betray some uneasiness by his countenance, but I must
except Muhammad b. Hasan.” Shafi‘] again said : “The information which
Ilearnt by heart from Muhammad b. Hasan would suffice to load a camal.’’ 85

These difficulties made Imdm Shifi'i leave Baghdad by 188 H. for Mecca
via Syria. There he studied under Imam M3lik. He achievaed a good grasp
of the views of Malik and of Abd Hanifah to expose both of them. He made
a deep impress on many including Imam Ahmad b. Hanbal who was then
studying in Mecca. He came to Baghdad in 194 H. and, being mature, collect-
ed materials for researches in law. He was offered a post by Abbasid
Ma’'min but he declined the offer to rcturn to Egypt.86 The I;xxém was a
cultgred genius, proficient in linguistics and a greatly advanced personality
in the acquisition of human learnings. In spite of his being born in a poor
family, he belonged to a refined pedigree and was a dignificd jurist. A time
came when his fame and thinking reached all corners of the Muslim world.

. He was often presented with gifts and presents by the ministerial authorities,

but he refused to take them. The Caliph of his time usually sent gifts as
tokens of friendship which he distributed away on his way home. The Imam
is described as a handsome man who paid proper attention to his appearance.
By nature generous, he gave to the poor everything that came his way. He
often emancipated his slaves and always cared for his relatives and friends.
Gifted with sharp memory and high intelligence, he was eloquent in speech
and possessed mastery over the Arabic language. His learning covered all
branches of knowledge and he was possessed of encyclopedic knowledge.
Fakhr Razi says that he received learning and education from a number of
learned men of his period. He acquired the knowledge of law and jurispru-
dence from nineteen jurists and traditionists. The most noted of them were
Sufyan b. ‘Ainiyah, Muslim b. Khalid, Sa‘id b, Salim, Dawdd b. ‘Abdur

85. For sources, see Kirdari, op. cit., 1I, 153 ; Hatim Razi, op. cit., 160; Aba
Nu‘aym, op. cit., IX, 71 ff.; Fakhr Rézi, op. cit., 32; Aghnides, op. cit., 134.

86. It is said that ‘Abdullah b. Misa invited him to Egypt where he arrived after ,
s stay of three or four yeafs at Baghdad. For further details, sce Hatim Razi, op. cit.,,
165 #1.; Ibn Hajar, al-Tawdif al-Td'sis (Cairo, 1301 B.), 84 ; Zahrab, Imdm Shdfi'i (Arabic)y
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AL-SHAFIT — ar-SHAFIIYYA

and of al-‘Askalant (Tawadlt al-ta’sis bi-ma‘ali Ibn

Idris, Cairo 1883); 3. Among biographical dic-

tionaries, that of al-Dhahabi (Styar a%lam al-nubald?,

Beirut 1981-88, x, 5-99) assembles a mass of infor-

mation, as does the shorter work of al-Nawawi,

Tahdhib al-asma’ wa -lughat, Beirut n.d., i, 44-67;

4. Among modern works, besides that of Mubh. Aba

Zahra (above), ‘Abd al-Razik, al-Imam al-Shafi<,

Cairo 1945; al-Baghdadi, Mandkib al-Imam al-

Shafit, Mecca 1910; M. Mustafa, K. al-Djawhar al-

nafis ft ta’rikh hayat al-Imam Ibn ldris, Cairo 1908. B.

In western languages: E.F. Bishop, 4/-Skéfii..., in

MW, xix (1929), 156-75; J. Schacht, On Shafiis

life..., in Stud. or. Pedersen, Copenhagen 1953, 318-

26; F. Wiistenfeld, Der Imam al-Shafis. .., Gottingen

1890-1. Supplementary references in Sezgin, GAS,

i, 485-6.

2. Doctrine. M. Arkoun, Le¢ concepl de raison
tslamique, in Pour une ¢ritique de la raison islamique,
Paris 1984, 64-99 (contemporary reading of the
Risala); J. Burton, The sources of Islamic law, Edin-
burgh 1990 (study of the Shafi‘ian theory of abroga-
tion); N. Calder, Ikhtilaf and idjmi in Shafis’s
Risala, in SI, Iviii (1983), 55-81; E. Chaumont, La
problématique classique de lidjtihad..., in SI, lxxv
(1992), 105-39 (theory of idjtihid in the Risala and
its evolution); idem, 7Tout chercheur qualifié dit-il
Juste?, in La controverse et ses formes, Paris 1995, 11-27
(Shafi‘ian theory of the divergence of opinion in
legal matters and its evolution); K.A. Faruki, A/-
ShafiT’s agreements. .., in SI, x (1971), 129-36; L.1.
Graf, Al-Shafii’s Verhandeling. .., Leiden 1934; M.
Hamidullah, Consribution of ash-Shafii..., in Jernal
Undang-Undang, ii (1975), 48-38; A. Hasan, A/-
Shafit’s role..., in SI, v (1966), 239-73; H. Laoust,
Safii et le kalam d’aprés Razi, in  Recherches
d’Islamologte. .., Louvain-la-Neuve 1978, 389-401;
D.B. Macdonald, The development  of  Muslim
theology..., London 1985; Ph. Rancillac, Des origines
du droit musuiman & la Risala d’al-Shafi%, in MIDEO,
xi (1977), 147-69; J. Schacht, Origins (above), cur-
rently out of favour, remains a text of reference;
AM. Turki, La logigue juridigue des origines jusqu’d
Shafii, in SI, Ivii (1983), 31-45; W. Montgomery
Watt, The formative period of Islamic thought, Edin-
burgh 1973, index. (E. CraumonT)
AL-SHAFIIYYA, a legal school (madhhab) of

Sunni Islam whose members claim to follow the
teachings of the Imam al-Shafi‘t {d. 204/820 [g.0.]).

Origins (first half of the 3rd/9th century).

The issue of the institution of the ShafiT madhhab re-
mains poorly understood, and it poses a series of
problems, fundamental as well as chronological,
which are not confined to this school alone, applying
in an identical manner to the emergence of other legal
schools within the Islamic legal system.

In reference to the Shafiy school, the fundamental
problem is essentially the following: the Imam al-
ShafiT is the author of a radical criticism of Judicial
conformism (laklid [¢.v.]), developed in his celebrated
Risala (ed. Shakir, Cairo 1940; numerous re-editions
in Cairo and in Beirut), which sought, on the one
hand, to discredit the living local traditions as a source
of religious Law, and on the other, to insist that the
doctrines of the Imams could no longer be invoked in
legal issues without additional proof of the authority
attributed to these great masters. Furthermore, the
biographers credit al-Shafii with a series of solemn
declarations strictly forbidding others to claim him as
a teacher or to make his doctrine, after his death, the
object of a new conformism. If reference is to be made
to Shafi‘t thought, the very existence of a school thus

appears contradictory from the outset. There can be
no doubt that this fundamental anomaly at the very
heart of the institution of Jjudicial schools was very
soon perceived by Muslim jurists, who sought to
resolve it in various manners (ranging from the
refusal, rare and soon inadmissible, to belong to any
school whatsoever, to the most blind acceptance of the
undisputed superiority of the Imams, with various in-
termediate solutions seeking to legitimise the existence
of the schools while avoiding the danger of taklid). Un-
fortunately, this issue has yet to be examined in
depth.

As a general rule, the question of adherence to one
magdhhab or to another should be further sub-divided
according to the nature of the adherent: whether the
case of a scholar-jurist (‘@lim), or of one who is secular
in religious matters (“@mmi). Every secular person is
obliged to refer himself to a recognised scholar
(recognition depending on a number of criteria, some
of them controversial) of his choice when a question
relating to the Shari%a [g.v.] is put to him and it
behoves him to act in conformity (kallada) with the
opinion which he has sollicited. For him, the only
means of access to the knowledge of legal statutes is
taklid. Theoretically, the adherence of a secular
Muslim to a specific judicial school is thus consequent
upon the choice to act in conformity with one scholar
rather than with another: he will be called a ““Shafis”’
if he appeals to the authority of a jurist claiming the
legacy of Shifi‘ism and the only personal effort which
is (sometimes) required of him is to decide upon the
relative worth of the Imams and subsequently to
choose. in a logical and sincere manner, the school to
which he will belong (hence the existence, in each
school, of a literature, yet to be studied, directed
towards a broad public which is educated, but insuffi-
ciently, or not at all, versed in legal matters, which
seeks to prove the supertority of such an Imam over
such another; thus there is, among the Shafiis, the
unedited Mughit al-khalk fi bayan al-ahakk of al-
Djuwayni). However, the adherence of a secular per-
Son to a madhhab is not necessarily definitive or strict;
he may, on the one hand, change his school, and on
the other, according to certain authors, he has the
right, in a particular matter, to refer in an exceptional
fashion to a scholar belonging to a school other than
that whose doctrine he normally follows.

The question of the chronology of the emergence of
the madhhabs, and in particular of the Shafi‘ one, is
likewise imperfectly resolved. According to J. Schacht
(Introduction to Islamic law, Oxford 1964, 58), the in-
ception of 2 school laying claim to al-Shafii and seek-
ing to propagate his doctrine (““doctrine’”  is,
alongside ‘“‘way’’, one of the senses of the word
madhhab), is to be credited to the very first generation
of disciples of al-Shafif and, more specifically, to al-
Muzani (see below), who, in compiling a ‘‘summary”’
(mukhtasar) of the doctrines of al-Shafi‘ (text edited in
the margins of the X, al-Umm of al-Shafit, Cairo n.d.,
i-vi) would allegedly have laid the foundations of the
institutionalisation of this doctrine. This hypothesis is
confirmed by the history of judicial science (fikh [g.0.])
in the Islamic community presented by a Shafii
author of the very first rank, Abu Ishak al-Shirazi (d.
479/1083 [g.0.]). In his “‘list of jurists’’, the latter
classifies the first Muslim Jurists - according  to
geographical criteria (jurists of Medina, of Mecca, of
Yemen, of Syria, of Egypt, etc.). On the other hand,
the geographic criterion is not retained for the im-
mediate disciples of the Imams al-Shafi‘i, Aba Hanifa
(d. 150/767 [q.v.]), Ibn Hanbal (d. 241/845 [9.0.]),
Malik (d. 179/795 [4.0.]) and Dawad b. Ali b. Khalaf
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AL-SHAFITS ROLE IN THE DEVELOPMEN’F .
~ OF ISLAMIC JURISPRUDENCE S

AHMAD HASAN

Al-Shafi'i stands at the turning point in the history of Islamic
Jurisprudence. With him begiﬁs a new phase of the development
of legal theory. He did not strictly belong to any parncular regmn’
which might make him prejudiced in his outlook on the pnncxp!es
of law. The early schools had already systematized the law’ each
in the particular milieu of its own region. They had no doubt
differences among them, but their differences were not so basxc as

could distinguish one from the other in terms of principles. These

differences were mostly in the details of legal problems whlle theu:
basic reasoning and approach to problems, apart from certain sharp
distinctions here and there,seem to have been more or less uniform,
But al-Shafi'i’s diferences from the early schools are of fundamental B
nature and, therefore, he cannot be placed on a par w;th ;bem,
The reason for his disagreement with the early schools is that by
his extensive study of law and debates with the jurists of different
regions he formulated certain new principles of law and s_ttict;ly
followed them. These principles are scattered in his writings
specially in al-Risalah. The doctrines of his predecessors which
conflicted with his self-formulated theories and principles’ixiete
rejected by him. Thus, in a way he was a pioneer of a system in
law which was adopted by the jurists of the later ages. KD
Here a question arises as to whether there had exis,téc] some
concrete principles of law before al-Shafi'i or he is the first legal
thinker ¢o have formulated these principles. It is generally alleged
that al-Shafi'i laid down for the first time the theory of laﬁ in a
systematic form, His contribution to jurisprudence is claxmed by
his biographers to resemble the work of Aristotle in logic and the

work of al-Khalil b. Ahmad in prosody.! We suppose that al- -

Shafi'i has been accepted as a pioneer in the field of 1unsprudence -
because no works on the theory of law produced by his predecessots

are extant now, But we find reports which show that there did exist
some works on Usal al-Figh before him. The earliest evidence is Abu
Yuosuf's criticism of the scholars of Syria for their ignorance of Usal
al-Figh.2 Here Aba Yusuf's use of the term Usal al-Figh clearly
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structure of society.)® In contrast to orthodox Marxist theorists,
he points out, tf%;}at considerable revenue from primary and se-
condary producﬁg;g sectors was transfered to a purely exploiting
scctor, as @ result of the latter's possession of means of power in
the 16th and 17th Centuries — and not as a ﬁesult of possession
of means of production. Here we are in the midst of a stimulating
theory: one \VhiC%l erases the traditional (ﬁstinction between
political and economic factors, and which mig];}t well prove to be

valid in other contéxts as well.

The few objectié)ns that have been raised, zhopefully do not
displace the impression of a book, whose author, despite difficul-

ties in the shape of fragmentary, polyglot an@ diffuse sources,
raises and answers many fundamental questions. As a whole the

book turns away fr(im the traditional, detailed studies performed
without outlook, an(ﬁ; calls instead for investigatﬁgns — which are
broader in scope bot}i with regard to time and pl:%ce, which put to
use theories and conc%pts from the other social seiences — which
can be placed in a larég:r context. Thus it is unavoidable that Niels
Steensgaard, in the coiyrse of the book, breaks Wlth a series of
theories accepted up till now. For the reader wh%) is capable of

retaining a broad view in the course of his devotion to the matter,
this story about the carricks, caravans and companies is conse-
quently surprising as well as thought-provoking — besides being
extremely exciting, as a result of its picturesque and dramatic

details. Erik Gobel.

Heinz Halm: Die Ausbreitung der $afi‘itischen Rechtsschule
von den Anfingen bis zum 8./14. Jahrhundert (Beihefte
zum Tibinger Atlas des Vorderen Orients, Reihe B, Nr. 4,
Dr. Ludwig Reichert Verlag, Wiesbaden 1974, 340 p.).

The spread of the S&ﬁ‘f school
As a supplement to certain of the maps in the “‘Tibinger Atlas
des Vorderen Orients”’, Heinz Halin has published a collection of

12 N. Steensgaard, ‘“Fra feudalisme til kapitalisme’’, Studier i historisk metode
vol. VIIT (Marxism och historieforskning. Foredrag fran Nordiska fackkonferensen
f6r historisk metodlira i Godby, Aland, 8-10 maj 1972), Oslo, 1973.
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Santillana, David. Istituzioni di diritto nustdmano malichita. 2 vols.
Rome: Istituto per I'Oriente, 1925-1938.

RUDpIGER LOHLKER

Sunni Schools: The Shafi‘i School of Law

The Shafi'i School is one of the four principal Sunni
schools of law (madhhab, pl. madhahib). It is named after
its founder, Muhammad ibn Idris al-Shafi'i (s.x. 150-
204/767-820 c.E.).

The first group of students formed around al-Shafi'i in
the beginning of the ninth century c.E. in Baghdad; another
group coalesced in Egypt, where he moved in 814 or 815.
Although al-Shafi‘i's works and followers from the
' Egyptian period played a more significant role in the con-
struction of the later school, his Iragi teachings were also
incorporated into the Shafi‘i school corpus, albeit with an
inferior status.

_ Al-Shafi*i clearly sought to perpetuate his teaching by
appointing a successor, Abu Ya'qub al-Buwayti. However,
he forbade “blind following” (taglid) by his students. In
particular, should his opinion be contradicted by pro-
phetic tradition, he instructed his students to defer to the
latter. This tension between adherence to al-Shafi‘i’s juris-
prudence on the one hand and critical evaluation of it on
the other created a space within which al-Shafi'i’'s sudents
worked out their own interpretations of their master's
teaching.

Of works composed by al-Shafi'i’s immediate students,
the Mulkhtasar (Abridgment) of Abu Ibrahim al-Muzani
achieved the greatest popularity, becoming the subject of
numerous commentaries, particularly in the tenth and
eleventh centuries. Nevertheless, the Shafi'i school
maintained an internal school-historical consciousness.
Subsequent generations of scholars preserved a wide
range of opinions attributed to al-Shafi‘i by his numerous
students, and much of the intellectual dynamic of the
school was derived from debates concerning the authority
and merit of these divergent opinions. .

Influence on Islamic Law. While al-Shafi'i’s jurispru-
dence (figh) formed the core canon around which the
school itself grew, his legal theory (usal al-figh) had an
impact on the development of Islamic law beyond the
Shafi'i school. By providing a coherent hermeneutic sys-
tem for interpreting and extending the sources of the law,
al-Shafi‘i made possible the later emergence of a common
methodological ground shared by all four of the emergent
legal schools.

The Egyptian variant of Shafi‘ism spread from Egypt to
Syria and Baghdad, where it intermingled with the teach-
ings of al-Shafi‘i’s Iraqi students. Further eastward expan-
sion, often carried by peripatetic scholars traveling the
Silk Road, brought it to Transoxiana. The main intellectual

centers of the Shafi‘i school in the tenth and eleventh
centuries were Iraq (especially Baghdad, but also Basra),
and Khorasan (particularly the city of Nishapur). The
school also had a strong presence in Egypt, Syria, the
Hejaz region of the Arabian Peninsula, Gujarat on the
Indian subcontinent, and southern and eastern Yemen. Of
the two principal branches, Khorasan scholars such as al-
Juwayni and al-Ghazali on the whole adhered less closely
to al-Shafi‘i’s opinions than their Iragi counterparts, who
included al-Shirazi and al-Mawardi. The former also
shared a tendency to incorporate Ash'ari theology into
their legal theory, while the Iragi scholars maintained a
more rigid disciplinary division.

The influence of Shafi‘ism within the judiciary lagged
behind its popularity among scholars. Although al-Shafi'i’s
son Abu ‘Uthman had already served as a judge in Syria
and/or northern Iraq, it was only in the early tenth
century—with the emergence of rivals to the Hanafi-
favoring Abbasid dynasty—that significant numbers of
Shafi'i jurists began to receive appointments as judges. By
the mid-tenth century, Shafi‘is had held important judge-
ships in key jurisdictions such as Egypt and greater Syria,
Shiraz, and even the Abbasid capital Baghdad.

Relations with Other Legal Traditions. The Shafi‘is’
principal intellectual adversaries were the members of
the Hanafi school. Countless written refutations and
counter-refutations bear witness to this rivalry, which
extended from the legal into the theological realm: most
Shafi‘is were staunch adherents of Ash*ari theology, while
early Hanafis typically followed rival Mu'tazili doctrine.
In eleventh-century Khorasan this tension combined with
political jostling to escalate into physical hostility. A brief
but vicious campaign of persecution against Shafi‘i schol-
ars was followed by privileged status during the term of
Nizam al-Mulk, chief minister of the Seljuq empire and
the founder of the Nizamiyya madrasa network.

After the Mongol invasion in the thirteenth century, offi-
cial support in the region east of the Tigris vacillated
between the Hanafi school and variants of Shi‘i Islam,
causing the focus of Shafi'i intellectual activity to shift to
Egypt and Syria, where Shafi'ism had long dominated
both the judiciary and the educational realm. This domi-
nance was diminished under the rule of the Mamluks
(1250-1517) by the establishment of formal equality
among the four main Sunni schools and the appointment
of four chief justices, one from each school. The ensuing
competition among the schools resulted in a revitalization
and flourishing of Shafi‘i scholarship in Mamluk Egypt
and Syria that lasted until the Ottoman conquest of the
Mamluk realm in 1517 and the subsequent state promo-
tion of Hanafism. Of major Shafi‘i works written in this
period, al-Nawawi’s books on jurisprudence becarmne stan-
dard works used both as teaching texts and even as quasi-
codifications for Shafi‘i judges. In the field of legal theory,

Legal History, voLIIl

Edit. Stanley N. Katz, The Oxford International Encyclopedia of
, 2009 New York.
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Debates on Hadith and Consensus 63

Al-Shafif thus criticized Ibn ‘Ulayya’s excessive reliance on consensus
and rejection of single-transmitter Hadith as a misguided imposition on
a legal discourse that is necessarily divided on both the specifics of the
law and the authority of those who interpret it. Furthermore, al-Shafi
saw the theory not only as unrealistic, but also as a dangerous attempt

Al-ShafiT’s struggle with the theologians’ approach to religion sheds light
on the long-term process by which law rather than theology came to consti-
rute the central arena of Sunni Muslim thought. Divine revelation had ceased,
but the eschaton had yet to dawn. In the interim, revelation remained acces-

Pt
sible as an artifact of oral texts that had to be interpreted by fallible human on
to import the sectarian nature of theological discussions into law. While { beings — a sithation that inevitably created a religious landscape of irrecon- )
many aspects of the debate remain implicit in the text, it is clear that Ibn cilable diversity. Theological discourse had at first proven the most intel- s
‘Ulayya sought to exclude many theologians with whom he disagreed lectually innovative approach, but its twin pillars of extrarevelatory reason =2
from the community of scholars whose consensus he claimed to be norma- and a demand for certainty had entrenched religious divisions instead of
tive. This agenda led al-Shafi to fear that Ibn ‘Ulayya’s approach would providing a way to accommodate diversity under a common umbrella. The
reproduce the factionalism of theology in the realm of law. Elsewhere | Byzantine approach of enforcing a singular orthodoxy by means of ruthless
in the Unun, al-Shafi7 sketches a legal system that contains a multiplic- state power was attemnpted by the Abbasid caliphs not long after al-ShafiT’s
ity of jurists who may disagree with each other but do not declare each death, but the failure of the infamous Quranic Inquisition (discussed in
other religiously deviant or heretical for these differences.®* Given that, derail in Chapter 5) signaled the ascendancy of law over theology among
for al-Shafi', most parts of the law fall within the realm of probability, a ; the Sunnis. By justifying itself as an interpretive effort based on the textual
jurist can accommodate the possibility that he is wrong and his opponent E remains of revelation, Islamic law gained the status of an authoritative dis-
is right.®s By contrast, given its insistence on black-and-white categories | course. In contrast to theology, where differences of opinion represented an
of certainty, Ibn ‘Ulayya’s model contains the seeds for the emergence of insurmountable thecretical conundrum, faw was able to accommodate and
a separate legal consensus within each theological faction; each would legitimize difference as the natural outcome of the process of interpretation.
justify its particular legal system as based on certainty and therefore This was made possible by al-ShafiT’s novel conceptualization of revelation
objectively true, thus creating mutdally exclusive and incommensurable as language, a step that is analyzed in Chapter 3. . Lo ot
doctrines of law. It was this danger that prompted al-Shafi7 to dccuse his Leb! Ay A ?% et ez
opponent of sowing division in the name of lishi % ! p“ Mezht o s < e 7
ppo! ol g name establishing consensus fflnd 2 1) L Cf % AL-SHAFI'TS CRITIQUE OF MALIK f 1207772
certainty. His fear of communal divisions born of mutual anathemiza- el 582 ——— : : e o
tion led him to be deeply wary of theology. When a student asked him On his jmlffleys to Medina and Baghdad, al-Shafi thus encountered cir-
about a point of theology, al-ShafiT replied, “Ask me about something =z ?Z cles of scholars who tried to formulate Islamic law in ways that would
regarding which if I were to err, you would tell me “You have erred; & = anchor it in the face of several interlocking threats. Local practice was by
rather than about something on which if I were to err, you would say é:‘:z its nature fluid, but it relied on a sense of continuity that was threatened
“You have fallen into disbelief!””®s '.Z?: % by the conceptually aggressive nature of legal reasoning (ra’y), especially
= - as developed in and exported from Iraq. At the same time, the system-
= U1 arization of Hadith collection and transmission provided a powerful
f2 See, for example, Umimn, 8:130. P ;rj! . e | 11 | teachi In his debates with
& This principle was expressed in a famous statement on interschool relations: “Our way is o (0 measure bY which to CITlthl?.C oca egiawteac mngs. In
right but could conceivably be wrong; the way of our opponents is wrong but could con- ISR the Hanaﬁs and the theologians, al-ShafT argued strongly for a system-
ceivably be right” (“Madhhabuna sawab yahtamilu al-khata’, wa-madhhab mukhalifina Cé € Ltic and consistent use of single-transmitter Hadith i law. In the Hanafl
khata® yahramilu al-sawab™). While the statement is often attributed to al-ShafiT himself =z . T : : ition.8s i
t h s ) ; t but in
the earliest source that I have found attributes it to the Hanafi jurist Aba al-Barakar i—‘?-‘; (;; debates, he St.lﬂ paid lip service to the Medinan legal tradi 1.0?,
al-Nasafi (d. 710/r310); see Zayn al-Din b. Nujaym (d. 970/1563), al-Ashbah wa-I- - the debate with Ibr ‘Ulayya he already declared local traditions to be
nazd’ir, ed. Muhammad Mugl” al-Hafiz (Damascus: Dar al-Fikr, 2005), 452. unstable and equivocal.®” It was in his third debate, directed against the
8 Umm, 9:2.8; Musa, Hadnth as Scripture, 134. ‘
85 Shams al-Din Abi ‘Abd Allah al-Dhahabi, Siyar a'lam al-nubald’, ed. Shu‘ayb al-Arna’at
and Muhammad Nu‘aym al-‘Arqasiisi, 25 vols. (Beirut: Mu'assasat al-Risala, 1401~ 86 See, for example, Unnm, 8:66, 84, and 90.
a/TaRT-RR). 10:28. . i 8 Ui, 9:25—26.
Ahmed ElI Shamsy, The Canonization of Islamic law : a social and

intellectual history, Cambridge, 2013 s.s. 63-...





