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OSMANLI'YA KENARDAN BiR BAKIS: FILISTINLI MUFT{
HAYREDDIN er-REMLU'NIN FETAVA’SINDA DEVLET ve
TOPLUM

Said Nuri AKGUNDUZ*

Osmanli Devleti'nde fikih ve fetva aragtirmalarinda merkezin,
yani istanbﬁl ve gevresinin aragtirmacilanin odaklandigi nokta oldugu
gérﬁlmek;edir. Bu odaklanmanin hakli sebepleri olmakla beraber, ¢cok
biiylik bir cografyaya yayilmig bulunan Osmanli Devleti'nin her yontiy-
le incelenip degerlendirilebilmesi igin tasradaki gelismelerin de takip
edilmesi gereklidir. Bu ¢alismamizda, XVII. ylizyilda Filistin’in Remle
bélgesindé yasanus bir Hanefi fakihi olan Hayreddin er-Remli’'nin mes-
hur fetva eseri el-Fetdva’l-Hayriyye de yer alan fetvalar igiginda Osmanlt
devleti ve toplumuna bir tagra 4liminin g6zityle bakmay1 deneyecegiz.

Reml?’nin bu eseri, Osmanli fetva mecmualarindan ve &zellikle
Seyhtilislam fetvalarmdan énemli farkhiliklar gostermektedir. Sorularda
kimi zaman oldukca ayrintilara girilmis, cevap ise sadece olur/olmaz
vb. kisa ifadelerden degil, bilakis genig izahlardan olugmustur. Ayrica,
Reml?’nin émiir boyu resmi bir vazife almadigy, ifta, irsad ve tedris gibi
faaliyetlerini bagimsiz bir din 4limi olarak yaptig: da belirtilmelidir. Bu
baglamda onun verdigi fetvalarin daha farkli bir gézle degerlendirilme-
yi hak ettigini diiginmekteyiz.

Remli’nin bu ¢alismasi, muteber bir eser kabul edilip daha son-
raki calisthalarda bir referans kaynag1 olarak kullanilmustir. Bu sekilde
bir ilgiye miazhar olmakla beraber, giintimiizde bu ¢alismay1 kullanan
veya dogrudan bu ¢alismaya odaklanan bilimsel aragtirmalara baktigi-
muzda, ulasabildigimiz bazt ¢aligmalarin daha ¢ok sosyal tarihgi gozity-
le ve XVII. yiizyil Filistin’inde toprak rejimi, sosyal hareketlilik ve miil-
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'ABBAS, Ihs&n. Hair ad-Din ar-Ramli's
fatdud. A nev light on life in Palestine
in the eleventh/seventeenth century.

 Fest. H.R.Roemer, Beirut, 1979, pp. 1-19.
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164 AKEL.L KAHERA AND OMAR BENMIRA

meaning and form that “modernity” has engendered.‘24 It is for this_

reason that an entirely historicist inquiry will serve only to disengage
the habitat from its cultural realm and context. It is through contextual
studies that we can aptly acknowledge and appreciate the participatory
role of the mufti and the intention of his farwa. A strictly historicist
inquiry severs law as praxis from its empirical existence, which is
precisely what the jurists sought to uphold through the agency of
maslaha and in adhering to the axiom, /g darar wa-la dirar. We think
that the use of fatwas to study conflicts relating to the domesic habitat
has several advantages. First, the material we used allowed us to
present a new approach to the relationship between law and the urban
habitat in al-Andalus and North Africa in the period between the ninth
and fifteenth centuries. In addition to demonstrating how town dwellers
dealt with damage to the built environment, the fatwds show how
Islamic law dealt with certain conflicts relating to the habitat. Qadis
and muftis had to combine their theoretical background with the
building practice of the people. Whether this combination took the form
of ‘amal or ijtikad, the muftis’ solutions were influenced by everyday
life. Although they disagreed about many cases, it seems that these
disagreements reflect the evolution of the alikan as well.

Our work has focused on the micro-level of individual fatwas, which
have rarely been used to study the built environment. Although we have
not used other sources to support our analysis, we believe that
contemporary records—e.g., geographical treatises, chronicles and
biographical dictionaries—will shed important light on many of the
questions that we have raised.

124 Akel 1. Kahera,”The ENPPI building Cairo”, Mimar, 38 (1991), 68-75; sce
also Saleh al-Hathloul, “Design Principles for Housing in Arab-Muslim Cities”, in
Housing Problems in Developing Countries, ed. F. Dakhil, O. Ural and M. Tewf{ik,
2 vols. (New York: John Wiley & Sons,1978), 509-23. In al-Hathloul’s doctoral
dissertation on the city of Madina, he cites excerpts from Ibn al-Rami to show
correspondence with later court cases of Madina. He proposes that design and
planning principles can be derived from an analysis of court cases. See Hathloul,
The Arab Muslim Ciry: Tradition, Continuity and Change in the Physical Environ-
ment (Riyadh: Dar al-Sahan, 1996). For an overview of the discussion of Muslim
settlement patterns in a historical context, see Islamic Urban Studies, ed. Masashi
Haneda and Toru Miura (New York: Kegan Paul International, 1994). T

RIGIDITY VERSUS OPENNESS IN LATE CLASSICAL
ISLAMIC LAW:
THE CASE OF THE SEVENTEENTH-CENTURY PALESTINIAN
MUFTI KHAYR AL-DIN AL-RAMLI *

HAIM GERBER

(The Hebrew University of Jerusalem)

Abstract

In this study I reexamine some well-known generalizations about Islamic law prior
{o the impact of the West, e.g., the contention that Islamic law became increasingly
closed, based more and more on blind imitation. My examination of the fatwa
collection of the seventeenth-century Palestinian Mufti Khayr al-Din al-Ramli
suggests that increasing closure never took place. On the one hand al-Ramli faith-
fully continues the tradition of his classical predecessors, or, in other words, he
practices taglid by obligating himsell to earlier authorities. On the other hand, his
fatwis convey a sense of openness, flexibility, and liveliness. These characteristics
are concretized in some of the major terms that he uses: ijtihad, or free discretion of
the jurist in areas of the law that remained open; istihisan, or relaxation of formal
rules; and “urf, or local customary law, which, by definition, is changeable over
time. In my vicw, the flexibility of Islamic law has been underemphasized in the
scholarly literature, and hence it is on this factor in particular that I have chosen to
concentrate.

IN THIS STUDY I ANALYZE THE LEGAL THOUGHT of the Palestinian
Mufti Khayr al-Din al-Ramli (1585-1671). By investigating the struc-
ture of the Mufti’s thought, at least a certain part of it, I hope to assess
the nature of Islamic law on the eve of the impact of the West, an
impact that made this law culturally obsolete in the eyes of local elites
and thus contributed to its partial eclipse.! The question that is being
asked is: was this eclipse the result of some deficiency or flaw in
Islamic law, or was it caused by other factors, connected largely with
foreign inflience?

[ft@ or giving a legal opinion has been a central institution of Muslim
society from a very early date.2 A mufti is an expert who specializes in

* I would like to thank David S. Powers, Baber Johansen, Gideon Libson, and
Aharon Layish for their comments and criticism on an earlier version of this study.
Cf. the succinct comments in this regard by B. Messick, The Calligraphic
State: Textual Domination and History in a Muslim Society (Berkeley and Los
An}:cles: University of California Press, 1993), 58 ff.
Wael B. Hailaq, “From Fatwas to Furi‘: Growth and Change in Islamic
Substantive Law,” Islamic Law and Society, 1 (1994), 29-65; David S. Powers,

© Brill, Leiden, 1998 Islamic Law and Society 5,2 ,
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Land Tenure in 17th Century Palestine:
The Evidence from the al-Fatawa al-Khairiyya

- SaMmir M. SEIKALY
o American University of Beirul

I

HISTORIANS ARE ALL TOO OFTEN prone to state the obvious. In line with
authoritative opinion,! inexperience or plain ignorance, they are at times
also led to under-rate, or altogether overlook, primary literary sources that
are visible, relevant and quite accessible.? The condition of oblivion into
which they have allowed al-Fatawa al-Khairyya to lapse is an unfortunate
example of this serious shortcoming. The Fatawa of Khair al-Din al-Ramii,
compiled into final form in 1081/1670, were first published in 1275/1858.
Except, to the best of our knowledge, for one solitary case,? the. Fatawa since
that time have not been submitted to systematic or critical analysis. Nor,
moreover, have they been utilized either as a general source relating to the
Arab lands of the Ottoman Empire or as a unique contemporary document
containing vital information about the central features of life in seventeenth
century Palestine,® such as customs and education, religious ritual and
observance as well as legal, communal and economic relations.?

This study aims, in the first place, to restore the Fatawd and their author
to the historical limelight and to integrate them into the general body of
Palestinian literature available for historical research. But its main purpose
is to adduce evidence from the Fatawa that will shed light upon the nature
and character of agrarian relations as they unfolded in a specific region of
one of the Empire’s many Arab provinces.
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An Analysis of Khayr al-Din al-Ramli’s
Fatawa on Peasant Land Tenure
in Seventeenth-Century Palestine

Sabrina Joseph

reconstruct the nature of agrarian relations in different regions of the

Ottoman Empire.! The use of such Islamic legal sources has allowed
scholars to study the social and economic history of particular areas through local and
regional sources. Furthermore, these materials have offered historians insight into
events and practices not reflected in Ottoman or European state sources. Through an
analysis of fatawa and court records from different regions of the Empire, historians
studying agrarian relations have come to challenge the tenets of modernization theory,
notions of the ‘passive’ role of the peasantry, the paradigm of Ottoman ‘decline,’ and
the ‘repressive’ nature of the Ottoman agrarian regime. Moreover, the use of such
sources has given historians and Islamic legal scholars insight into the doctrinal
development of the law, the relationship between the theory and practice of the law,
and the interaction between state and society.

In an attempt to gain insight into the dynamics of the Islamic legal tradition and
agrarian relations in the Arab provinces during a period of putative economic, social
and military decline, this study analyzes the status of peasants on state lands (miri) as
articulated by the seventeenth-century Hanafi mufti of Palestine, Khayr al-Din al-
Ramli. Through an analysis of al-Ramli’s fatawa on peasant land tenure, I examine the
ways in which he defined peasant tenure in the context of the agrarian realities of his
time. It is significant that al-Ramli relied upon a combination of legal sources
(customary law, Ottoman law, legal handbooks, and ijtihad) in his attempts to come
to terms with these realities, illustrating the adaptability of Islamic law itself.
Furthermore, [ illustrate how laws pertaining to land tenure in the Ottoman Empire
were not a monolithic, consistent entity. Indeed, an analysis of al-Ramli’s Jatawa
proves that there was often great divergence between official Ottoman laws on land
tenure and regional variations of these laws (differences which could be attributed to
variations in local customary law, and the background and training of the muftis and
qadis themselves). Nevertheless, in certain ways, al-Ramli played an important role in

S cholars in recent years have increasingly used fatawa and court records to

Sabrina Joseph is a doctoral candidate in the Department of History at Georgetown University.
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upholding the integrity of the Ottoman state and the agrarian regime instituted by that
state.

In order to understand effectively the ways in which al-Ramli diverged from and
adhered to official Ottoman views of land tenure, I begin my analysis by tracing the
evolution of mainstream Hanafi views of peasant land tenure, and the development of
the Ottoman agrarian regime and the land laws which supported this regime. I analyze
al-Ramli’s fatawa not only in terms of how they define the status of peasants on state
lands, but also in terms of the insight which they offer into the agrarian reulity of the
time. Here I demonstrate how al-Ramli, in an attempt to counter peasant subjugation
and dispossession, upheld the legal rights of peasants on state lands in four different
ways: through his stipulation of the peasant’s hagg al-qarar (occupancy rights);
through his insistence on the peasant’s right to voluntarily leave the land; through his
differentiation of different kinds of mmiri land; and through the barriers he placed on the
power of timar holders. Aside from considering how this legal discourse sought to
protect peasant rights, I examine how the farawa , as a source for social history, provide
insight into peasant activities on state lands. Al-Ramli’s fatawa offer strong evidence
against the argument put forth by some historians that the traditional Ottoman land
regime (the timar) gave way to a system of tax farming after the sixteenth century.?

Khayr al-Din al-Ramli

Khayr al-Din bin Ahmad al-Faruqi al-Ramli (1585-1671) was a native of Ramla
in Palestine, which was located on the main road between Damascus and Egypt. He
began his education in Ramla and completed it during a six-year sojourn at al-Azhar
University in Cairo where he benefitted from the best and broadest training in a wide
variety of subjects, including Qur’an and hadith study, linguistics, grammar, rhetoric,
prosody, and law. While he was at al-Azhar al-Ramli switched his focus of study from
the Shafi‘i to the Hanafi school of jurisprudence. Although a majority of the Sunni
population of Syria and Palestine belonged to the Shafi‘i school, only adherents of the
Hanafi school were appointed to positions in the Ottoman religious hierarchy.

After completing his studies, al-Ramli returned to Ramla where he began teaching
and issuing fatawa. He was never an official mufti, but rather a mufti by popular
acclaim whose reputation and authority brought him petitioners and students from as
far away as Damascus. Without a state sinecure, al-Ramli necessarily depended on the
income he received from managing agricultural land and urban real estate. Indeed, he
invested heavily in orchards and vineyards, and his activity is said to have stimulated
anagricultural expansion in the district. Unlike the true rentiers of Egypt and Syria who
left cultivation to the peasantry, al-Ramli personally managed his orchards and
vineyards regardless of whether he employed wage labor or entered into sharecropping
contracts with the actual cultivators.?

Al-Ramli’s best known work is a collection of his fatawa, al-Fatawa al-
Khayriyya li-naf* al-bariyya. In these fatawa al-Ramli referred to three legal catego-
ries of land: that which was state-owned or held, which he usually called the ‘land
belonging to the public treasury’ (bayt al-mal) or sultaniland; that which was endowed
as wagqf (pl. awqaf); and that which was kharaji and therefore the property (mulk) of
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