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~THE TREATMENT OF THE FOUNDLING (AL-LAQIT)
ACCORDING TO THE HANAFIS

M.S.SUJIMON

(International Islamic University, Malaysia)

Abstract

This essay examines the problems that arise for the foundling—in Arabic, the
lagit or manbidh, terms that signify a child abandoned by its mother or its
parents and found by others. There are only a few prophetic traditions on the
subject, and most of the views expressed by Muslim jurists seem to be based
on ijtihad. 1 focus here on the rules (ahkam, sg. hukm) governing the discovery
of the foundling and the legal assumption regarding its freedom. I also discuss
the religious and legal status of the foundling, doubt about its legitimacy,
its maintenance and upbringing, and the application of the institution of the
patronage (wald@’). In addition, T highlight the means by which a foundling may
acquire a genealogical relationship (nasab) with the family of the person who
looks after it.

Introduction

There are several reasons for child abandonment. First, parents may
abandon a child out of lack of concern for, and interest in, the child and
a desire to be rid of it. Second, parents may abandon a child if they are
unable to provide for it and hope that whoever finds the child will
provide for it in a better manner than they can. Third, a mother may
abandon an illegitimate child to avoid the shame on herself and her
family.! The Hanafis define a foundling as a living child who has been
abandoned by its parents out of fear of destitution or to avoid an
accusation of fornication.? The uncertainty of the child’s genealogical

! Charles Hamilton (trans.), The Hedaya, vol. 11, 206; cf. Thomas Patrick
Hughes, Dictionary of Islam, 131; La’that Majallat al-Ahkam al-Shar‘iyyah,
211; ‘Abd al-Karim Zaydan, Majmii‘ah Buhiith Fighiyyah, 352, al-Zuhayli, al-
Figh al-1slami, vol. V, 764,

2 Charles Hamilton (trans.), The Hedaya, vol. 11, 206; cf. al-Sarakhsi, al-

Mabsiit, vol. X, 209; al-Haskafi, Sharh al-Durr al-Mukhtar, vol. 1, 490; al-
Zayla‘i, Tabyin al-Haqa’iq, vol. 111, 297; M. Zayd al-Abyani, Sharh al-Ahkam
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identity leads to many legal problems in the areas of paternity (nusab),
inheritance, leadership of prayers, maintenance and care, bloodwit
(diyah) and giving testimony.

According to the Hanafis the abandonment of a child, for whatever
reason, is sinful.®> They demand that the authority (sultgn) apply a
discretionary punishment ({¢‘zir) on those who abandon children, if
they are apprehended;* if not, God will punish them in the Hereafter.

There are some differences among Muslim jurists on the rules
governing the discovery of a foundling. In principle, legal doctrine
places the act of taking care of an abandoned child in the category of
being recommended (mandiub).* However, if the child is exposed to
danger, it is the collective obligation (fard kifayah) of the Muslim
community fo take care of the child.” As long as one Muslim carries
out this responsibility, other Muslims are exempt from doing so.

According to the Hanafis, after having discovered a foundling and
taken it, the finder is forbidden (iaram) to return it to the place where
itwas found and to do so is regarded as a failure of duty.® They regard

al-Shar‘iyyah, vol. I, 35; Muhammad Aba Zahrah, al-Ahwal al-Shakhsivyah,
427, La’ihat Mc(]a/lut al-Afkam al-Shar‘iyyah, 211; cf. Muhammad ‘Al al-
Tuhﬂnuwi, A Dictionary of the Technical Terms, 1296; ‘Abd al-Karim Zaydin,
Majmii‘ah Buliith Fighivyah, 352.

* Ibn Qudamah, al-Mughni, vol. V, 679; cf. al-Sarakhsi, al-Mabsii, vol. X,
209.

+ Ibid.

3 Ibn Qudamah, al-Mughnt, vol. V, 679; cf. al-Sarakhsi, al-Mabsiir, vol. X,
209.

¢ Charles Hamilton, The Hedaya, vol. 11, 206; cf. al-Zayla, Tabyin al-
Haq&’ig, vol. 11, 297; al-Sarakhsi, ai-Mabsiit, vol. X, 209; al-Marghinini, al-
Hidayah, vol. 11, 173, al-Zuhayli, al-Figh al-Islami, vol. V, 764; al-Haskafi,
Sharh al-Durr al-Mukhtar, vol. 1, 490; al-Kasani, Bad@’i€ al-Sand@’i‘, vol. V1.
198; Muhammad AbG Zahrah, al-Akwal al-Shakhsiyyah, 427; Thomas Patrick
Hughes, Dictionary of Islam, 131. See also “‘Umar Farrakh, The Family in Mos-
lem Jurisprudence, 102.

" See al-Zuhayli, al-Figh al-Islami, vol. V, 764; M. Zayd al-Abyani, Sharh
al-Ahkéam al-Shar‘iyyah, vol. 1, 36; cf. Charles Hamilton (trans.), The Hedaya,
vol. II, 206; al-Zayla“i, Tabyin al-Haqd’iq, vol. II, 297; al-Sarakhsi, al-Mabsiir,
vol. X, 209; al-Marghinani, al-Hidayah, vol. 11, 173; al-Zuhayli, al-Fig/ al-
Islami, vol. V, 764; al-Haskafi, Sharh a/-Durr al-Mukhtar, vol. 1, 490; al-Kasani.
Bad@’i® al-San@i*, vol. VI, 198; Muhammad Aba Zahrah, al-Ahwal al-Shakhsiv-
yah, 427; Thomas Patrick Hughes, Dictionary of Islam, 131, L&’ that Mujullat
al-Ahkdam al-Sharfiyyah, 211; Ibn Qudamah, al-Mughni, vol. V, 683.

¥ See La’ihdr Majallat al-Ahkam al-Shar‘iyyah, 212; cf. Muhammad Abu
Zahrah, al-Ahwal al-Shakhsiyyah, 4277, Nawab A F.M. ‘Abdur Rahman, Institutes
of Mussalman Laws, 193; Charles Hamilton, The Hedayah, vol. 11, bk. 10, 206.
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banks of the Ganges and extended for about a mile

* from north to south, only the Main Gate, called
. the Dakhil Darwdzs, and the Royal Entrance,
. commonly called Luka Ciri, are in existence today.

The Firtiz or Firdz Shah Mindr is a sort of a victory
tower, 84 ft. high and 62 ft. in circumference, popu-
larly supposed to have been built by Sayf al-Din Firiiz
Shah (1488-go). The Kadam Rasil is a single-domed
square building, constructed by Sultin Nusrat Shih
in 937/1531 and situated within the enclosure of the
Fort. The actual relic, which comprises a sinall
carved pedestal of black marble containing a stone
representation of the footprint of the Prophet, is
said to be preserved in a private residence nearby
for reasons of security. Of the remaining important
mosques, there are the Tantipira Masdiid, erected
around 1480, the Lattan Masdiid, built in 1475, and
the Camkatti Masdiid constructed by Sultin Yasuf
Shah in 880/1475. In a spot known as Banglikot
there. existed the. tomb of Sultin Husayn Shih (d.
925/1519), but it was destroyed in about 1846. The
tomb of Skaykk Akhi Siridj al-Din ‘Uthman, the
famous saint who visited Lakbnawti in the early
8th/r4th century, is located in the north-west corner
of the. Sigardighl, . the. enormous. cistern, nearl
7 miles{10.km. south-west of Milda town.:. -
- Bibliagraphky: Minhidi-i Siridi Djtzdjini, Ta-
bakdt- Ndsiri, ed. Nassau Lees, Calcutta 1864, tr.
H. G. Raverty, Calcutta 188:r; Ghulim Husayn
Salim, Riydd al-salifin, Calcutta 1898, Eng. tr:
Abdus Salam, Calcutta 1910; “Abd ‘Al Khin,
Memoirs of Gaur and Pandua, Calcutta 1931;
Abdul Karim, Social history of Muslims in Bengal,
Dacca 1959; M. R. Tarafdar, Husayn Shahi
Bengal, Dacca 1965; West Bengal District Gazet-
teers: Malda, Calcutta 1965. (ABDUS SUBHAN)
“foundling”, according. to the
definition. of Malikl law, ‘a- human child whose

Y

* parentage and whose status {free or slave) is un-

known. | . e

It is a collective duty (wddfib) to pick up an
abandoned or exposed child: A person finding such a
child may not, having taken it up, replace it in the
place where found. If two persons wish to take up the
child, preference is given to the one finding it first;
if they have both found the child together, it should
go to the one best fitted: to rear it, but if both are
equally qualified, then lots may be drawn for it. The
child’s finder must swear in the presence of witnesses
that he has found it, so that he may not subsequently
claim that it is his own son or slave. The child’s
paternity must be established by regular means. A
slave, even if liberated through mukdtabs, and a
married woman, may not pick up a child unless with
the master’s or husband’s consent. A person who has
picked up a child must be free, a Muslim, sui iuris
(rdshid) and of good character.

The foundling is presumed to be of free status
until proved otherwise, and is presumed to be a Mus-
lim if found by a Muslim in a place populated by
Muslims. If the local people are, however, all infidels,
the child is presumed to be non-Muslim.

Looking after the foundling is the responsibility
of the finder; the collective obligation (fard kifiya)
is converted for him into a personal obligation (fard
‘ayn). N evertheless, certain authorities set the child’s
upbringing as a charge to the public treasury (the
revenue derived from the fay’) or to special endowed
foundations {al-Ya‘kabi, Historiae, ii, 171). The
finder administers the child's possessions, represents
him in civil law_and is responsible for the expenses

of his upbringing, but he may have a remedy against

Ll

the child’s father for the cost of these expenses if it
can be proved that the father voluntarily exposed
the child: and not through necessity. The child's
upkeep is due until the end of puberty if itis a boy
and until marriage if a girl. If the child dies, its
inheritance belongs to the public treasury as repre-
sentative of the Muslim community, but the imim
may nevertheless make over the inheritance #o the
child’s finder.

Bibliography: Khalil b. Ishak, Abréeé de
la lot musulmane selon le rite de 1'imam Mdlek,
tr. G.-H. Bousquet, iii, § 270; Khirshi, Shark ala
Mukhtasar Khalil, vii, 130ff.; Shaykh Bardir,
Shark “ald Mukhtasar Sayyidi Khalid, i, 112;
Mawardi, Adab al-kdgi, i, No, 1831; D. Sagtilfana,
Istisuzions- di- diritto: musulmano Malickiz con
riguardo anche al sistema sciafi( '3, i, 306. o
: - {&.-M. DELCaxmgE)

¢— LAKIT arL-IYADL, pre-Islamic Arab poet.

The name Lakit does not necessarily mean that the
person bearing it was a foundling; but in the present
instance, whilst the genealogists know all the poet’s
ancestors * (see Ibn al-Kalbi-Caskel, Dismhara,
Tab. 174 and Register, ii, 377), the ductus of his
father’s name. has- given rise to divergent meadings;
MA‘BAD (Ibn al-Kalbi, loc. cit.; al-Djihiz, Bagin, i,
42, 43, 52y Ibx Durayd, Isktikik, 1o4; al-Amidi,
Mwtalif, 175); MA*MAR (Ibn Kutayba, Shi%, 152-4;
LA, s.v. l-k-t); and vASMAR[YASMUR (al-Shamemakh,
apud al-Mubarrad, Kdamil, 829; Ibn al-8kadiari,
Mukhtdrdt shu‘ard al-*Arab, 2-7; al-Bakri, Hetdiam
ma sta‘diam, 71-5; Aghdni, xx, 23-5, ed Beirut,
xxii, 394-8; Ibn Khayr, Fahrasa, 398; Yakit, Buldin,
iii, r25). This last reading seems to be the most
correct; it even appears in the mss. of the Diwdn
whose rescension is attributed to Ibn al-Kafhi, for
whom, in his Diamhara, the poet was Ma%ha®s son
{see-above). Such variation is easily explicable, but
one nevertheless wonders whether two distinct
persons have not been confused (see Ibn at-Halbi-
Caskel, Register, ii, 377; amongst Kinina, there was
moreover a Lakit b. Ya‘mar, cited by Iba al-Kalbi,
Tab. 36). .

Ibn Kutayba, Joc. cif., says that the Iyad {q.v.]
established in ‘Irak had to flee for refuge i al-
Dijazira under pressure from the troops of Amishir-
win (531-79 A.D.), who wanted to put a sop to
their depredations. These last continued, and Lakit,
who happened to be in al-Hira- (or, accozding to
Ibn al-Shadjari and al-Bakri, loc. cit., was aliegedly
secretary for Arab affairs in the Sasanid king’ chan-
cery), placed his fellow tribesmen on guard against
an expedition which the Persians were preparing, in
a poem in -ddi. But the Iyad remained deaf » this
warning, persisted in their'ways, and were scattered;
it was then that Lakit wrote a long poem @ -G
exhorting them to take seriously the new threats
against them and to choose a valiant chief tmoppose
their enemies.

The Aghdni (loc. cit.) places these events & the
same sovereign's reign, after the battle of Dayr
al-Djamadjim, during which the Iyadis epelled
the Persian cavalry sent against them (see Yakat,
Buldan, s.v. Dayr al-Djamadjim; naturally, this was
not the famous battle of 83/702 [¢q.v.]), and makes
the poem in -ddi the prelude of the poem in 55 Al-
Bakri {loc. ¢it.) also speaks of Dayr al-Diamidjim,
whilst for Ibn “‘Abd Rabbihi, the incidents in guestion
werg contemporaneous with Dha Kir {g.}, hence
later, which seems very unlikely.

Al-Mas®udl (Muridi, i, 176-7 §§ 6or-z telis
palpably the same story, but places it much farther

THE

fNCYCLOPAED!A OF 1SLAM (New Edition}, vol.5, 1979 Leiden, pp.
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Islﬁm Hukuku'nda Bulunmug Malve Cocuk. 173s. m e
' p‘ ,A. o }
Tez Dan.: Do¢.Dr. Mehmet ERKAL o '

Kabul Tarihi: 28.9.1988 % '
(Islam Hukuku) NAL Um J. A .

Tez, girig ve iki ana boliimden olusmaktadxr.

Giristé, 1slam Hukuku'nda mal kavram: ve lukataya konu olan
mallar tizerinde durulmusg, konunun daha iyi anlagilabilmesi i¢in diger
baz: hukuklarda lukata konusuna da kisaca deginilmistir.

Birinci bslim Islam Hukuku'nda Lukata konusuna ayrlmgtir.
Lukata incelenirken konu ile ilgileri olmas1 nedeniyle gasb ve emanet ile
ilgili hukumlerden de sdzedilmigtir.

fkinci béliimde, lakit konusu ele alinmig ve genis' bir gerceve iginde
ve genelde mezhepler aras1 mukayeseli olarak incelenmistir,
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52 RIGHT TO LIFE, SECURITY, PRIVACY & OWNERSHIP

be able to make a decision in the light of the hadith which declares that

. . T
harm may neither be inflicted nor re

SLLslam.”

ciprocated

X1I. The Abandoned Child (al-Lagty) Lak it

Lagit normally refers to a lost child or a child abandoned by its parents

on the street, or some such place, and found by someone whio has no
knowledge of the name, identity,

the child. It is an ‘infant abandone
sha it i
hame. One who abandons and neglects it is a transgressor, and one

WPO protects thef abandoned infant is rewarded, and bringing it to
sa etylls 1a‘fcolilfx]:ltlve obligation—fard kifa’ of the community.”'?? Tgo
save the lite of the lagif is an act of or it i ity wi

the f1s an act of great merit, in conformi
Qur'anic declaration: o veh the

e 1 T LSS o]

d by its relatives due to penury or

‘One wh i it is as 1 1
(5:32;:.\)\/ o saves the life of one, it is as if he saves the life of all people,’

The g)rlgin, 1'ehgioq and identity of the abandoned infant, and whether

it is Ho.m toa 1'11?1‘ned couple or an offspring of an illicit relationship

are all immaterial to the duty that the Shari% i ’
I 1 ari‘a imposes on

save its life.128 ’ eene e

Anyone WhO. causes the death of an abandoned infant, or leaves it
ungttended until it dies of starvation, exposure to cold ,or attack b
animals is liable for murder.'® There is disagreement amon, Muslirz
Jurists as to .the right to custody and guardianship of the laq?f as well
as responsibility for its protection and care—whether it belonés to the
government, or to the person who finds and brings the infant to safe
in the first place. The preferred view on this seems to be that tlg
person who secures the life of the lagit has prior claim to its custod
if he or she is fit to take care of i, failing which it is the responsibili ;
of t_he state, which is authorised to place the infant in the Eustod c?;:'
upright persons who may wish to undertake the tagk 130 Should };n
assets be found with the lagit, they belong to the infant; if he or shz
were tied to a riding animal (or found in a vehicle), for example, the
animal or vehicle would be treated as the proper ,

7 1 of the lagit and
may be sold for the child’s upkeep by the person WT}}:O finds hirzlz.' ;ﬁe

1a darara wa la dirara

parentage, religion or domicile of

The Right to Life (Haqq al-hayat) 53

lagit’s property is expended on its upkeep first, and only thereafter, his
maintenance becomes the responsibility of the bayt al-mal. The power
of guardianship over the lagif belongs to the state in accordance with
the purport of a hadith that ‘the Sultan is the guardian of one who has
no guardian—al-Sultant waliyyun li-man la waliyya lahn.’ The person
who finds and saves the lagit does not automatically have the power of
guardianship due to the absence of a legitimate reason, which is either
a blood tie (garaba) or lawful authority (sulfa), but he may act in certain
ways that are beneficial to the lagit, such as receiving a gift or donation
on his or her behalf.’¥ To act in this capacity is a form of assistance
that is required of all Muslims, in accordance with the Qur’anic address
to the believers to ‘Cooperate with one another in good work and in
righteousness, and do not cooperate in hostility and sin.” (5:2).
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The effort of the person who saves the lagif is analogous to the one
who saves a drowning person; both partake of fard kifd’i and are acts
of spiritual merit. In the event where no-one else is expected to know
about or be able to bring the lagif to safety, the fard kifa’7 is elevated
to a personal duty (fard ‘ayni) that falls on the person who is able to
protect the lagit against destruction. To say that bringing the lagit to
safety is a collective duty of the community means that if some people
fulfill it, the whole community is absolved of it, but if no-one does it,
all fall into sin and are held responsible. The spiritual reward for the
performance of this duty belongs to the person, or persons, who actu-
ally perform it and save the life of the lagit.'*

XTI. Warfare

With a view to protecting innocent life against aggression, the Shati“ah
lays down certain guidelines on warfare which may be summarised
under three headings as follow:

1 The grounds for war.

2 Measures that must be taken before war.

3 Rules that must be observed during war.

1)  Grounds for war: With regard to the grounds that justify warfare,
the Qur’an stipulates three such, namely defence, breach of treaty
and the prevention of oppression (fitna). The subject of defence
is addressed in the following text addressed to the believers:
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malifil by Mir ‘Alr Afsos, Annual of Urdu Studies
14 (1999), 33-53; Claudius Buchanan, The
College of Fort William, London 1805; Sisir
Kumar Das, Sahibs and munshis. An account
of the College of Fort William, Calcutta 1978;
Sadiqur Rahman Kidwai, Gilchrist and the
“language of Hindoostan,” New Delhi 1972;
David Kopf, British orientalism and the Bengal
renaissance, Calcutta 1969; George Ranking,
History of the College of Fort William from
its first foundation, Bengal Past and Present,
Vol. VII (1911), 1-29 (pt. 1), Vol. XXIIL
Nos. 45-46 (1921), 1-37 (pt. 2) and 84-153

- (pt. 4); Thomas Roebuck, The annals of

the College of Fort William, Calcutta 1819;
Muhammad ‘Atq Siddiqi, Gilknst awr us
k@ ‘ahd (Gilchrist and his age), New Delhi
1979.

Tarig Raman

Foundling

Classical Muslim jurists use the term
lagit, “foundling,” to refer 10 a minor
.child who was either intentionally aban-
‘doned by one or both parents, or lost;
in either case, the identity of the child’s
parent(s) is unknown. As a general matter,
Muslim jurists are concerned with three
questions relating to these children. First,
is there an obligation to care for them, and
if so, who bears that obligation? Second,
what are the rules regulating the expenses
associated with taking care of these chil-
dren and who has claims to a foundling’s
property? And third, what is the status
of the foundling in terms of religion and
freedom or slavery?

With regard to the first and third ques-
tions, there is general agreement that
there is an obligation to care for aban-
doned children, but that this obligation is
communal (fard kifaya) rather than indi-
vidual (fard ‘ayn). Jurists also agree that a
foundling is to be treated as a free person
(hurr), not a slave (2bd). No agreement

FOUNDLING

exists regarding the réligion to be assigned
to a foundling. An individual obligation to
care for a foundling may arise if (1) a per-
son finds a foundling in a life-threatening
circumstance, or (2) a person voluntarily
takes custody of a foundling. This indi-
vidual obligation continues until such time
as either (1) another caregiver (kafil) takes
custody of the minor child; (2) the child
reaches the age of maturity and is able
to fend for himself; or (3) if the child is
a female, she is married. The duties of a
caregiver are limited to providing physi-
cal protection and educational direction.
Support beyond this minimal level is of
course permissible, but as a general rule
the caregiver may not demand reim-
bursement from the foundling for surplus
amounts spent on his or her care after the
foundling attains majority.

In principle, a child takes the religion of
his or her legal parent(s), but because the
foundling’s parentage is unknown, the law
must make certain assumptions regard-
ing the religious identity of the parent(s).
Some jurists answer this question on the
basis of the place where the child was
found: if a minor is found in a church,
she is a Christian; if found in a synagogue,
she is a Jew; if found anywhere else, she
is a Muslim. Others take a probabilistic
approach: if the majority of a town or
village in which a child is found is of a
particular religion, the child takes the reli-
gion of the majority. Fhnally, a group of
Jjurists holds that the child should always
be deemed a Mushlim if there is any theo-
retical possibility that a Muslim is a parent
of the child, even if only one person in the
village is a Muslim.

Consistent with the notion that rescu-
ing foundlings and taking care of them
until they reach maturity is a communal
obligation, the expenses incurred in con-
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