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Ozet:

Osmanl toprak yasasinda toprak tasarrufu ile o top-
rakta biten agaclarin tasarrufu, fiilen bir tek kisinin elin-
de olsalar bile, kanunen birbirinden ayri olurdu. Bir kisi,
bir bagkasinin topraginda agac dikse, toprak sahibinin o
agaclart kaldirmak hakki olmazdi; agac sahibi ise agag-
larimin dibindeki toprag: igletmek hakkimi kazamrdi. Bir
kisi, bir yabani agag¢ asilasa, o agac kendi miilkii olurdu.

Halkin bu karisik kurallardan cikardigi netice su idi
ki, agac dikmekle veya asilamakla, hem agac hem agacin
bittigi toprak kendi miilkii olurdu. Iste halkin inandigina
gére miri toprakta agac dikmekle ya da asilamakla o miri

toprak miilke cevirilirdi. Bununla birlikte bu halk kavra-
m1 Osmanli yasasina aykiri olup 16 me1 ile 17 nei yiizyil-
larda halk ile devlet arasinda bir celismeye yol act1.

In his «HEconomic and Social History of Turkey» Professor Mus-
tafa Akdag made the observation that, in the period under discus-
sion (1453-1559), «a factor encouraging the cultivation of orchards
was the rule that ... with the planting of orchards or cultivation of
trees ... a field ceased to be mir? land and acquired freehold status.»?
This remark highlights one of the most complex issues in 16th -
century Ottoman landlaw - the status of orchards - but is, at the

1 Mustafa Akdag, Tirkiye'nin iktisadi ve igtimai farihi, vol. II, Ankara,
1971, p. 166.
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same time, an over-simplification. It was a popular belief rather
than a legal rule that planting orchards created freehold, but this
belief undoubtedly stemmed from the complexity of the law itself.

The problem arose in the first place because Ottoman law, un-
like many (most?) legal systems makes a distinction between the
ownership of trees and the ownership of the land on which they
grow. Furtermore, if a person planted trees on another’s land, the
owner of the land did not automatically acquire the ownership of
the trees. In this respect, Ottoman practice accorded with the rules
of hanafi law. In dealing with cases where a person erects buildings
or plants trees on another person’s land, the hanafi rules also start
from the premise that that ownership of the land does not neces-
sarily entail ownership of its trees or buildings. A landowner does
not, therefore, automatically acquire possession of trees or buildings
which another person has planted or built on his ground. He has,
instead, two options. He may order their removal; or, if he fears
that this may damage the soil, he may acquire ownership by com-
pensating their owner with a sum equal to their value, this being
the difference in the value of the land with and without the buildings
or trees. The compensation is, in effect, a compulsory purchase?.

The equivalent Ottoman law starts from the same premise as
the shari‘ah, in that it distinguishes between possession of the soil
and possession of the trees. This becomes clear in numerous fetvas
and other legal records :

(1) Question : Zeyd plants a sapling in ‘Amr’s plot. ‘Amr is
unaware of this. Who, according to the
sharTah, owns the sapling?

Answer : Zeyd.

[Kemidl Pagazide]

In the next fefva, the same rules apply :

(2) Question : New shoots sprout from the roots of saplings
on Zeyd's land. They come up in the
neighbouring plot belonging to ‘Amr. Accord-
ing to the sharrah, who owns the shoots?

2 BSee al-Kudiri, Mein al-Kudari, Cairo, 1957, 62.
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Answer : Zeyd.
[Kemail Pagazade]

Since possession of the land does not determine possession of the
tree, it follows that only the tree’s owner has a right to its fruit® :

(3) Question : Branches from Zeyd's fruit-tree overhang the
road. Passers-by pluck and eat the fruit from
its branches. Is this legal?

Answer : No.
[Unattributed]

These answers conform to the shariah insofar as they distinguish
between possession of the ground and possession of the trees. It is,
however, significant that in the first two answers Kemal Pagazade
did not mention the landowmer's canonical right to remove or buy
the other man’s trees. He did not do so, because it is at this point
that the shariah and Ottoman law part company, as another of
Kemal Pasazide's fetvas demonstrates :

(4) Question : Bekr has trees on Zeyd's plot. Can he inter-

fere with the land beneath those trees?
Answer : He can interfere with it (within a diameter
determined by) the place where the sun casts

a shadow at noon*,

This answer seems to show that the possessor of the soil had no
automatic right to remove or buy the trees, but that, in fact, the
person who cultivated the trees had limited rights over the soil

where they were growing, even where this belonged to another.

None of these questioners say whether the plots which the trees
affected were freeholdings (miilk), or whether they were leasehold-
ings on state (mir7) or endowment (vakf) land. Since this lack of
information did not prevent Kemail Pasazide from giving clear-cut
answers, the implication is that the same rule affected both types

3 Excluding the portion due, usually as ‘Ggr-i meyva, to the sipahi, vakf
or other recipient of taxes. =

4 The midday shadow varies according to the season. The answer - if this
translation is correct-is very imprecise.
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of land: neither freeholder nor tenant could evict a person who had
trees on his land. His replies, however, do not make it clear whether
the trees themselves were freehold possessions of the cultivator,
which his canonical heirs could inherit; or whether they were, in
effect, leaseholdings which a fiefholder or vakf-adminstrator could
later re-allocate by tapu. The complexity of the law on these ques-
tions was to cause problems.

' There was, however, agreement on the principle that possession
of cultivated fruit trees and possession of the soil were independent
of one another : '

(5) Question : There are fruit-trees on the miri land which
is in Zeyd's possession, but nobody knows
who grafted them. Is (possession) dependent
upon (possession of) the land?

Answer : (The possession of) a grafted tree is inde-
pendent of (the possession of) the land. If
it has no owner it reverts to the Treasury.

[Ebi's-Su‘dd]

Furthermore, a person automatically acquired possession of any
fruit-tree which they planted, or of any wild tree onto which they
grafted new stock :

(6) Question : Zeyd grafts (new stock onto) trees growing
wild on miri land. Do they belong to Zeyd or
the fief-holder?

Answer : To Zeyd. He gives the fief-holder his due as
(a tax called) fidan bahdast.

[Ebit’s-Su‘nd]

This ruling confirms a clause in the kanimname of Siileyman I?,

which also ruled that a person who grafted new stock onto wild
trees acquired freehold possession :

(7) If someone grafts the wild fruit-trees which are growing

on the mountains and in the forests with the foreknowled-

"7 5' -1 owe both the reference and the tramslation of this passage to T.C.
Stanley. 5 i ) it
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ge of his sipahi, (these trees) become the freehold (miilk)
of the man who grafted them : that person is to gather
their fruit and he is to pay the tithe, ,

However, undisputed freehold status belonged only to wild trees
onto which a cultivator had grafted néw stock. This contrasts with
the kananname’s ruling on mature walnut trees growing on mirz land,
whose entire produce, it appears, went to the fief-holder, so long as
it was not on a peasant’s holding :

(8) There is no dispute about a mature walnut-tree which is
not on a ra“iyyet’s holding : it belongs to the fief-holder.

On the retirement or removal of the fief-holder it would revért to
the Treasury. Essentially the same rule applied to wild chestnut
trees :

(9) Natural, self-propagating chestnut-trees in the mountains
belong to the Treasury (beglik) : they are at the disposal
of whoever holds the timar. . '

The status of trees planted to from an orchard was more
complex. They did not become the freehold possession of the culti-
vator, but they did limit the sipahi’'s or the vakf’s rights over the
land. He could not convert the orchard to arable, nor could he evict
‘a tenant on the land who continued to pay rent, even if, by that
time, no trees remained. Fruit trees which were not parts of a legally
defined orchard conferred no such privileges :

(10) In a case where a sipahi grants vakf-land or miri land by
a tapu-contract along with (the right) to make it into an
orchard and the person concerned makes it into an orchard
if the trees have been sited (so close) to one another
(that) the ground between them cannot be tilled, (the -
land) is classified as an orchard, (but) if a ploughing-
team can enter the space between (the trees) and it can
be tilled, (the cultivators) are to pay the tithe on the

If (the land) is classified as an orchard, it is not per-
missible for the sipahi to say, «I am going to add- (this
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land) to the arable land. Cut down your trees», whether
the period (since its planting as an orchard) has been
long or short. He must either charge a (cash-)rent in lieu
of tithe or he must levy the tithe on the fruit (from the
orchard in kind) .. Thereafter, if, with the passage of
time, no trees are left, the sipahi cannot break (the fapu-
contract) and add (the orchard) to the arable land again,
unless its owner is unable to pay the rent and renounces
his right to it. In that case the sipahi, if he so wishes,
may grant it again for cultivation as an orchard, (or), if
he wishes, he may grant it for arable cultivation®.

It seems, therefore, that wild trees belonged to the Treasury,
as did fruit or nut-trees when nobody knew had planted or grafted
them in the first place. These wild and mature trees were simple
miri possessions, forming part of a timar and liable to redistribution
by the state to new fief-hoders, or by fief-holders to their re‘aya.
A fetva of Kemil Pasazide confirms this :

(11) Question : Zeyd leases by tapu a plot of land together
with its fruit-trees. Can the next sipahi (to
hold the fief) take the trees?

Answer : Yes, he can. The tapu on trees is not in per-
petuity. The sipahi allocates them by fapu for
(the duration of) his own time (as fief-hol-
der).

However, if anyone grafted new stock onto a wild tree, it became
his freehold possession. Trees classified as belonging to an orchard
were not the freehold possession of the ra“iyyet who -cultivated.
them; but the fief-holder could not order their removal, nor could
he evict a tenant from an orchard or former orchard so long as he
continued to pay rent. '

Given the complexity of these regulations, it is not:surprising
that there were many disputes concerning fruit-trees. There was a
popular, and quite understandable belief that any tree was the
freehold possession of its cultivator. Furthermore, anyone who cul-

6 I owe both the reference and the translai:ioﬁ of this passage to T.C.
Stanley.
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tivated a tree gained effective, if not legal, control of the ground
beneath”. A logieal conclusion from these premises is. tha.t by plant-
ing fruit-trees, a person gained actual freehold possession of that
piece of land. This was in fact a widespread belief. People thought,
therefore, that by planting fruit-trees they could légally convert
mirt land to miilk, which would then pass out of the control of the
fief-holder or wakf and descend to their canonical heirs. It is con-
ceivable that aloose interpretation of the rule of the shari‘ah that
any person who cultivated waste land «with the permission of the
imamy» thereby became owner of that land, reinforced the view that
this. was, in fact, the law. It was not : .

(12) Question : Zeyd digs ditches and irrigation channels
around a plot of mir? land, in which he plants
and cultivates fruit-trees. According to the
shari‘ah, does the plot hecome Zeyd's free-
holding and descend to his heirs?

Answer : The plot does not become freehold, but 1113
heirs have the usufruct.

{Ebu s-Su’ ud]

Planting fruit-trees does not create a freeholding but, in Ebi’s-
su‘d’s view, a hereditary tenancy. His answer, however, leaves a
problem. It is not clear whether the heirs (verese) are the canonical
heirs of the shari‘ah - in which case, the hereditary tenancy would
somewhat resemble a freeholding -, or’ whether they are the direct
male heirs - in which case the hereditary tenancy would be no more
than a normal gift-holding. In either- case, however the land would
remain mir? in law.

In 1547 the Imperial Divan 1ssued a set of mstructlons to the
kadis of Edremid and Ayazmend which, assuming that the deceased
re‘aya had themselves planted the disputed trees; are both more
precise and more -obviously restrictive than Ebii’s-su‘ad’s ruling-:

(13) A command to the kadis of Edrémid and Ayazmend :

The bearers of this command - the persons called Ca‘fer

7 See no. (4) above. 3 Bae FEE T

Tarih Enstitiisii Dergisi - F. 49



770 . COLIN IMBER

and Ferhad - have come to my Exalted Court and presen-
ted the following petition :

They are both sipahis holding ¢imars in the aforemen-
tioned kadiliks. Some of their re‘@ya who are recorded
in the Land Register have died leaving no sons or
brothers. The lands which they held have consequently
become due (for re-allocation) by fapu in accordance
with the kanan. However, the relatives of the deceased
are preventing them from allocating (the land) by
tapu, on the grounds that it has become their freehold
property, simply because some fruit trees have been
planted there.

Now I have commanded that as soon as (Ca‘fer and Fer-
had) arrive with my Noble Command, you should sum-
mon the contestans in the case, and make a thorough and
truthful investigation, finding out (whether the case is as
set out below) -

Their aforementioned re‘aya died, leaving no sons or
brothers.. Consequently the land which they had held
became due (for re-allocation) by fapu, in accordance
with the {c_dnﬁn. They had, in fact, no established free-
hold rights recorded in the current Imperial Land Re-
gister. The lands were cultivated and guarded, and
subject to the tithe. Nevertheless, (the relatives) are
preventing their (re-allocation by) fapu, simply be-
cause a few fruit-trees have been planted there.

If this is so, you should forbid (it) and prevent (it),
allowing nobody to act contrary to the shari‘ah or the
kanan. You should award such places to these (two
sipahis), so that they can allot them by fapu to whomever
they wish.
Accordmg to this rulmg, neither the land.nor the trees are freehold-
ings, nor can the canonical heirs inherit the tenancy. In the absence
of direct male helrs, the sapahxs are free to re-allocate the entire
holding, both trees and soil. It is, in fact subject to the standard
laws governing ¢ift-holdings :
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(14) (The holders) retain possession (of the giffs, cultivating
them) as they wish, until they die. Then their sons inhe-
rit their positions .. If they have no sons, (the land)
should, for an advance rent, be given by tapu to someone
who is capable of cultivating it.

[Ebi's-Su‘ad]

The Divan’'s ruling, however, did not preclude the possibility of
extending an existing tenancy or of acquiring a new one by planting
or grafting trees on vacant, or even occupied land. Its effect is to
prevent a person converting miri to freehold land by planting {rees,
and to prevent such lands descending to anyone except sons or

brothers.

Nevertheless, arboriculturalists evidently continued to believe
that their trees conferred freehold status on the land, since the same
problem occurs in the 17th century. Some would-be heirs even
claimed entitlement to land because trees were growing there wild:

(15) Question :

Answer

Another of Baha'Ts

heirs :

(16) Question :

Zeyd has possession of a field (belonging to)
a vakf, where trees, which he did not himself

" plant, are growing wild. Zeyd dies without

children. The miitevalli of the vakf wishes to
re-allocate the trees and field by tapu. Zeyd's
heirs claim that (the property) devolves on
them, simply because there are trees growing
in the field. Can they prevent (the miitevelli)
from allocating (the property) by tapu and
retain it for themselves?

-z No.

[Mehmed Baha'i]

fetvas discounts similar claih:!s by canonical’

Zeyd dies., The fields which he possessed and
the trees growing wild in them become due
for (allocation) by-fapu. The fief-holder gi-
ves the fields and trees, by fapu, to Zeyd’s



72 o . COLIN IMBER .. .. . _

‘daughter, ‘Hind. Can the other heirs interve-
ne, claiming that they too have (a right) to
‘s, share of the said trees’ produce?

Answer, : No, S0 long as the trees are not freehold.

The deceased’s daughter was, of course, a ca,nomca.l Their, but she
received the holding by virtue of a tapu from the fief-holder, not by
virtue of her rights according to the shari‘eh. In his answer, Baha'l
re-iterates the principle that the existence of trees on a miri or vakf
holding in no way benefits ‘the canonical heirs. His qualification,
. however, recognises the fact that possession of trees did not depend
upon possession of land and that there was, therefore, a -possibility
that the deceased had held the tenancy of the land, which the fief-
holder could then re-allocate, but the freehold of the trees, a share
of which the canonical heirs could then claim.

In most cases, no doubt, both land and trees helonged to the
same tenant or freeholder, However, since land and trees could be-
long to different persons and be subject to different types of ow-
nership, it would have helped if all records of the transfer of tenancy
or freehold showed the land and trees separately. This thought obh-
v10usly prompted the followmg auestlon to Seyh iil-Islam Yahya :

(17) Question : With the knowledge (and consent) of the
sipahi, Zeyd transfers the field which he holds
to ‘Amr. Does the transfer also include the

fruit-trees which grow in that field, if they
are not (specifically) mentioned?
- Answer @ Yes. _ '
Yahya's reply is legally correct, since if the same tenant held both
the trees and the land, the transfer would automa.tlca,]ly include
both, in the- absence of an ‘agreement to the contrary. However, not
to mention the trees separately could. clearly lead to disputes, for
example, bétween a new tenant and the former tenant’s heirs. It is
possible, in fact, that Yahya did not base his answer on practical
considerations, biit on an ahalogy with the law of sale in the shari‘ah
even though no sale is‘involved here. The manuals of fikh rule that
the sale of land automatically’ comprlses the trees and buildings on
it, even without a_specific mention.
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Suinmary

It was a principle of Ottoman law that the owhership or tenancy
of land and the trees on it were separate legal entities even if they
were, in practice, in the possession of the same person. In cases of
dispute trees had precedence over land: if a person planted trees
on another person’s land they remained in his possession and, furt-
hermore, he gained the use, although not legal possession, of the
land immediately beneath the tree. The law d1d not, it appears, re-
qmre him to compensa.te the holder of the land. A | person could ‘also
gain freehold possession of a- wild_tree by grafting onto it new
stock. These rules gave rise to a mistaken, but quite understandable,
popular belief that, by planting and cultivating trees, a person could
gain freehold possession of the'land. This. caused local disputes over
the ownership and tenancy of land and trees. It also caused a conflict
between the state and individuals. People believed that by planting
trees on mirl or vakf land they thereby acquired the freehold. The
state, on the other hand, refuted any such claim. It clashed with
the fundamental principle of maintaining as large an area as pos-
sible of mir7 land: Any conversion of miri land to freehold meant
the loss of revenue sources for distribution as timars. However, the
popular belief that trees, and sometimes even wild frées, created
freehold persisted and may, in some areas, have gained acceptance
as law. However, the central government and the feivas of succes-
sive Seyh ul-Isla.ms contmued to declare this to be 1llegal '

NOTES ]
Periods of office of Seyh iil-Islams mentioned : . -

Kemal Pagazade 1525-1534

Ebi's-su‘ad 1545-1574
Zekerriyazade Yahya 1622-1623; . 1625-1632; . 1634-1644-.
Mehmed Baha't 1649-1651; 1652-1654.

Texts and references :

Abbrewatmns used :

JRL 39: John Rylands Library, Manchester, Turkish MS no 39 (The felvas
of Kemal Pagazade and others; copied about:1600) -

JRL 145 : John Rylands Library, Manchester, Turkish MS no. 145 (A sukiik-
name, compiled and copied after 1625. The section containing fewas
of Ottoman Seyh iil-Islams has no folio numbers) s
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