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B Giris

2013'teki yeni islami ceza yasasl|, 1982'deki eski yasada oldugu gibi hala Caferi Se-
riat Okulu'nun' tahakkimu altindadir. Ancak diger kaynaklarda, modern sug yasasi
ve kriminolojik bulgular kadar, sivil toplum ve uluslararasi insan haklari talepleri de
bunda etkili olmustur. Ceza kanunu tasarisi, hukuk profesérlerinin de destegiyle bir
adli yargiclar tasari komitesi tarafindan hazirlanmistir. Genel bdlimler ve gocuk sug-
larina ydénelik hukumler genel olarak hukuk profesérleri tarafindan hazirlanmigken;
had, kisas ve diyet? kanunlari islami Hukuk Arastirmalari Yargi Merkezi tarafindan
hazirlanmistir. Merkezin y6neticisinin ifadesiyle, tasarimcilar kendilerini sadece 1982
yasasinin temel kaynagi olan Tahrir el-Vesile® kitabindaki hukuki fikirlerle sinirla-
mamiglardir; fakat tasarimcilar, kanunu ¢agdas toplumun gereksinimlerine daha iyi
adapte edebilmek icin diger Sii fikih okullarinin da géruslerini dikkate almiglardir.*

Ancak, 2007°deki ilk taslak, 6zellikle de blylcilik ve peygamberlik iddialarina ydnelik yeni suclar,
pek cok elestiriyi de blyitmdistir.® Bu endiselerin yaninda, ilk tasaridaki yapisal eksikliklerin be-
yannamesi parlamento yargl komitesine dizeltiimesi i¢in geri gdnderilmesi olarak sonuglanmigtir.
2009'da Aralik ve 2012 Ocak arasinda, beyanname bir¢ok kez parlamentodan ge¢cmis ve onaylan-
masi i¢in Muhafiz Konseyine génderilmistir. Fakat tekrar, Konsey tarafindan seriata uygun olmadigi
gerekgesiyle parlamentoya geri génderilmigtir.

Kanun 2012 Ocak ayinda parlamento tarafindan sonunda onaylandiginda ve baskana imza i¢in gén-
derildiginde, Muhafiz Konseyi tarafindan tekrardan geri gagriimistir, zira Konsey kanunun seriat ile 52
noktada uyusmadigi fikrindedir. Ancak, Muhafiz Konseyi’'nin anayasa uygunluguna dair ¢cagrisi genis
bir sekilde sorgulanmistir, bu yiizden, parlamentodaki bazi yasa degisikliklerinden sonra, Muhafiz
Konseyi sonunda kanunu onaylamis ve 12 Haziran 2013'te yUrurlige girmistir.6

Bu katkida, ilk olarak 2013 islam ceza hukukunu etkileyen farkli yaklagimlari sunacagim, sonrasinda
iran ceza hukukundaki degismeler neticesinde olusan sonuglari, cocuk suglarina, cinsel suglara ve
diyetedzel bir dnem vererek inceleyecegim.

1 Caferi Seriat Okulu, 12 imam Sia’sinin yasal sistemidir.
2 Had, Kur'an’da ve hadisle sabit, Tanrn'nin haklarina karsi suglar icin gegerlidir.
Kisas, éldirme ve yaralamalarda sugun ayni misliyle karsilik vererek cezalandirma durumlarini ifade eder.

Diyet, éldirme ve yaralamalarda suga karsilik kisas cezasi istenmedigi durumlarda verilmesi gereken kan parasini ifade eder. Karsilastirma igin.
Bkz. Silvia Tellenbach, Islamic Criminal Law, The Oxford Handbook of Criminal Law, Kasim, 2014.

3 Tahrir el-Vesile, 1979 Devriminden sonra Ayetullah Humeyni tarafindan yazilan bir teoloji kitabidir.
4 Review of the new Islamic Penal Code, Tahran Universitesi. Nisan, 11, 2012.

5 Ceza hukukunda hangi sugun suc olmadigig, hitp://www.vekalatonline.ir/, Subat, 18, 2013; islam ceza hukukunun feminist elestirisi, http://
www.meydaan.com/aboutcamp.aspx2cid=57

6 Mohammad H. Tavana, Three Decades of Islamic Criminal Law Legislation in Iran, Centre for Islamic and Middle Eastern Legal Studies (CIMELS),

University of Zurich, 2014.
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B |. Hukuku reforme etme ihtiyaci ve reforma karsi direng

Had ve kisasin kanuna girmesiyle anayasa hukukgulari, insan haklar ve po-
litik aktivistler tarafindan elestiriimislerdir. Ancak, islam Cumhuriyetinin ilk
glnlerinde, bu elestirenler sert bir sekilde yerilmis ve hatta hain ve mdrtet olarak
damgalanmislardir.”islam ceza hukukunun tecriibe edildigi onlarca yildan sonra,
reform ihtiyaci artik inkér edilemez hale gelmistir. Mahkdmlarin yiksek sayilari,
asiri uzun yargilamalar, sug ve cezalarin tanimlarindaki eksiklikler ve 1999 ile 2009
arasinda iran hakimler ve savcilarinin bagkani olan Hashemi Shahroodi’nin liderli-
gindeki diger endiseler, yargi icerisinden bir reform siireci baglatmaya c¢aligti.® Yeni
yasalarin taslaklarini hazirlamak bu sirecin bir parcasidir ve bu ylizden 1979'dan
beri ilk defa, beyannameler hazirlamak ve kriminoloji bulgular ve diger Ulkelerin
ceza hukukuna dayal kanunlar gelistirmek icin bagimsiz hukuk arastirmacilari ve
anayasa profesorleri atanmistir. Cocuklar Koruma, Vatandaslik Haklarini Koruma
veylrlrlige girmeyen pek ¢cok beyannamenin(sug olmaktan ¢ikarma beyannamesi
gibi) yaninda cumhuriyet savciliginin yeniden takdimi bu reform gidisundn mey-
veleridir. Shahroodi de recm gibien hassas meselelerin uygulanmasinda bir ertele-
me icin talimatlari devreden ¢ikarmayi ve yargiclara danismaya galismistir.® Ancak
bu talimatlarin herhangi bir baglayici gicl olmadigindan, bazi yargiclar tarafindan
gérmezden gelinmistir. Bu ylzden, recm uygulamasi devam etmisve ayni sekilde
Shahroodi idaresinde hazirlanan beyannamelerin kahir ekseriyeti parlamentodan
asla gecememistir.™

Degisim gerekililigi 6zellikle cocuk suglariyla iliskili yaygin intikamci adalet yaklasiminin uygun olma-
digini savunan pek ¢ok yargi¢ tarafindan da dile getiriimektedir. Yasal bir zemini olmasa bile, bazi
yargiclar halihazirdagoktan ¢ocuklari dogrudan hapsetme yerine ev hapsi ve kamu hizmeti gibi alter-
natif bigimler uygulamaya baslamiglardir.'

Bir yandan hukuk icracilari ve hukuk profesérleri 1982 Ceza Hukuku’na yillardan beri ceza hukukunun
ve insan haklari ilkelerinin genel prensiplerine zarar verdiklerini gérdukleri icin meydan okurlarken,
insan haklari ve sivil toplum aktivistlerinden de sert elestiriler gelmektedir. Sivil toplum kampanyalari
daha cok recm, tecaviiz ve cinayet davalarina ve 6zellikle de kadin veya azinliklarin sanik olduklari

7 Ornek olarak, hukukgularin, anayasa profesdrlerinin ve hé&kimlerin 19 Nisan 1981 ve 12 Mayis 1981'deki agiklamalari ve iran 15 Haziran
1981 Kisas kanununa karsi iran Ulusal Cephesinin deklerasyonuna bakilabilir. Bu elestirilere karsi ilk dogrudan reaksiyon, Ulusal Cepheyi
mirtetlikle suglayanAyetullah Humeyni tarafindan baslatildi ve bu bildiriyi imzalayan hukukgularin, anayasa profesérlerinin ve hékimleringrevden
alinmistir. Bir fetvada Ayetullah Golpayegani eger bir miisliman kisasin islam’in bir parcasi oldugunu inkér ederse, bu Kur'an’in tamaminin
inkaridir ve bu yiizden dinden dénmistir diye ifade etmistir. Karsilastirma icin. Mohammad Nayyeri, The law of Qysas,http://zirzaminpars.tk/
viewtopic.php2f=38&t=15684; iran'da Kisas, Karim Lahidji ile réportaij, http://www.radiozamaneh.com/35945.

8 Rooykardenovin be zendan (hapishaneye yeni bir yaklasim: 6zgirlikten mahrumiyet yerine reform), http://www.dadsetani.ir/Portals/

dadsetani.ir/PaperAttch/977 .html.
9 Mohammad Hossein Nayyeri, “The Question of "Stoning to Death" in the New Penal Code of the IRI”, iran insan Haklar Belgeleme Merkezi. 2012.

10 2002'deki Hakim ve Savcilar baskaninin genelgesine ragmen, yetkililer en azindan bes erkek ve bir kadini taslayarak infaz etmislerdir;
karsilastirma igin Drewery Dyke, Iran’s 2013 ‘Islamic Penal Code’ one year on, http://www.ihrr.org/ihrr_article/justice-en_irans-201 3-islamic-
penal-code-one-year-on/

2007'deki Mokarameh Ebrahimi ve Jafariyani, ve 2009'daki Sakineh Mohammadi Ashtianidavalari dinya genelinde infial yaratmistr. Yurtici
ve uluslararasi baski neticesinde, Ebrahimi ve Ashtiani’nin infazi ertelenmis ve cezalar degistirilmistir.Kiyani 6 Temmuz 2007'de taslanmistir.

http://www.amnesty.org.au/news/comments/1992/; http://www.amnesty.ie/news/iran-must-not-execute-woman-spared-stoning-death-any-means.

11 Buna bir érnek, Tahran’da 1999 bu yana gocuk mahkemeleri yargici olan Ahmad Mozaffari verilebilir. Cocuk suglularinasosyal hizmetler icra
etmesi, cezanin sartli tehiri ve ev hapsi gibi kamu hizmetleri ve farkli alternatif tutukluluklar uygulamishr.



davalara odaklanmislardir.'> Recme ve cocuklarin infazina kargi kampanyalar tekrar tekrar basarili
olmuslar, hem ulusal hem de uluslararasi dikkat cekmisler ve bu sayede yasama meclisini kanun
degisikligi yapmaya itmislerdir. Béylesi kampanyalar temelde adil yargi konularina odaklanmislardir.
Pek cok elestiride dzellikle de islami hukuk usuliinii hedef almaktadir. Ozelde, sivil toplum kampanya-
lari cinayet gibi en ciddi suglarin itirafla—ki bu durum sorgucular tarafindan muhtemel bir taciz veya
iskencenin olup olmadigi sorusuna yol agar—veya da ‘yargicin bilgisi'nin inandirici ve yeterli bir delil
olarak kabul edilerekispatlandigini ortaya ¢ikarmistir.

Yargicin bilgisi, herhangi bir itirafin olmadigi veyahut da gérgl taniginin olmadigi durumlarda kanit
yerine gecgen bir uygulama olarak mahkemeye salt kosullara bagli delillerde ceza verme imkani sag-
lar, dolayisiyla saniklar fazlasiyla yargicin bireysel ényargisina maruz kalmaktadir."

Sivil toplum kampanyalari de ayni zamanda hukukun diger alanlarindaki eksikliklerin, 6zellikle de aile
hukuku, bellik su¢ kategorileri icin temel nedenler barindirdigini géstermektedir. Bilhassa, kadinlarin
zina ve cinayetleri siklikla erken yasta evlilik, zorla evlilik ve aile ici siddet vakalarinin bir sonucudur.
Erkeklerin bosanmadaki ayricalikli haklari, cocuk hapsi kanunu, gegici sinirsiz sayida evliligin kabul(
ve yargl sistemindeki erkek egemenligi yargi sisteminin temel nedenlerdeki basarisizliklari igin 6r-
nekler olarak gdsterilmektedir.'4

Anayasasinda belirtilen sekliyle iran bir islam Cumhuriyet olmasi nedeniyle, biitiin kanunlarin se-
riata uygun olmasi gereklidir. Bu ylzden, kanunu degistirmeye yonelik her tirli ¢aba icin fikihgila-
rin yardimi ve destegi gereklidir. Yine de, Sii fikih diisiincesinde, islam hukukunun farkli yorumlari
bulunmaktadir. Sorumluluk yasl, delil hukuku, diyet, had cezasinin uygulanmasi gibi farkl konularda,
oldukga cesitli—ve siklikla catisan—islami gériig(fetva) vardir. Bir dikkat gekici érnek maslahat veya
zaruret (asin gereklilik) disturudur. Bu diistura gére eger bir islam hukuk kaidesinin uygulanmasi
ulusal gikara zarar verecekse veya islam’in itibarina hasar verecekse, bu kaidenin kaldiriimasi mes-
ru olur.iran yasama organlari icindeki recm cezasi lizerine olan tartismalarda, bu kaide genel kabul
gérmiistiir.’s Bazi Sii alimleri de, 12. imamin yoklugunda had cezasinin uygulanmasinin haram veya
dini yénden yasak olduguna bile inanmaktadirlar, ne var ki bu gériis genis kabul gérmemektedir.

Her haliikarda, genel olarak, iran anayasasi sugluluk kosullarini degistirmek icin yasama giiciini
oldukca sinirlamaktadir.

M Il. Cinsel Suclar, Cocuk Suclari ve Diyet Hukukuna Meydan Okumalar

iran’daki yliksek sayidaki infazlar, 6zellikle de cocuklarin infazi, zina sucundan dolay!
recm cezasi ve diyet uygulamasindaki kurbanin dini ve cinsiyetine bagli olan esitsiz-
likler yeni ceza hukukunu etkileyen farkl fikirler arasindaki ana tartismalardir. Bu bé-
Iimde, bahsi gecen alanlara yeni yasanin getirdigi temel degisiklikleri tanimlayacagim.

12 Ornegin, “Recmi Sonsuza Kadar Durdurun Kampanyasi”, “iran’daki génilli avukatlar agi” ve “Ayrimer Kanunlarin Kaldirlmast igin Bir Milyon
Imza” kampanyasi.

13 R. Terman and M. Fijabi,Stoning is Not Our culture: A Comparative Analysis of Human Rights and Religious Discourses in Iran and Nigeria,
WLUML, Mart 2010; S. Sadr, The revival of the abandoned law of stoning, 2006, http://www.stopstoning.net/spip.php2article11.

14 Hamsarkoshivaangizehaye an dar 15 ostane Iran (15 iran bélgesinde koca cinayetleri ve sebepleri) Ceza Hukuku ve Kriminoloji Ensfitiisi
Arashirma Projesi, Tahran Universitesi, 2000;S. Sadr, Gender discrimination in stoning, http://www. stopstoning.net/spip.php2article20.

15 M. Tamadonfar, “Islam, law, and political control in contemporary Iran”, Journal for the Scientific Study of Religion, Cilt. 40, Sayi. 2 (Haziran 2001).

16 Ayetullah Abu al-Qasim al-Khoei, Ayatullah Ahmad Khansari and Ayatullah Yousef Sanei gibi.
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34 A. Cocuk suclari

1925 Ceza Kanunu’'nda, asgari cezai ehliyet yasi 18 olarak belirlenmistir ve ¢ocuklar icin 6zel ceza
dlzeltmeleride uygulanmistir.'’Ancak, iran'da, ilk defa parlamentonun ¢ocuk mahkemesi kanununu
gecirdigi 1959’'a kadar ¢ocuk adaletini ilgilendiren ayri bir kanun var olmamistir. 1979 Devriminden
sonra, ¢ocuk suclarina cevap verebilecek sistem ve ¢cocuk mahkemeleri kaldiriimis ve cezai ehliyet
yasi dini ergenlik yasi olarak tanimlanmistir ki bu yas kizlarda 9, erkeklerde ise 15tir.

Bundan sonra, ¢ocuk suclarina farkli karsiliklarin yeniden diizenlenmesi, su¢ sorumlulugunun ulus-
lararasi standartlarla daha uyumlu olmasi ve resit olmayanlarin infaz edilmemesine dair sik ¢agrilar
yapildi. Bu talepler sadece anayasa hukukgulari ve insan haklar aktivistleri tarafindan desteklenme-
diler; iran yargisi da kanunun degismesi icin cagrida bulunmustur.'8Sii okul icerisindeki cezai ehliyet
yasina dair farkli gériislerin varligi’® ve 1994°de iran tarafindan diizenlenen “Gocuklari Koruma Top-
lantis1”; cocuk adaletine dair degisiklikler ceza hukukunun diger alanlarindaki degisikliklerden daha
kolay gerceklestirilecegi algisini olusturmustur.

Kayda deger bir noktada, 2013 reformundan bile énce, ¢ocuk adaletini reforme etme yeyodnelik bazi
adimlar coktan atilmisti. Ornek olarak, su¢ mahkemeleri icerisinde ézel olarak sadece ¢ocuk sugla-
riyla ilgilenen ézel subelerin olusturulmasi (1999 Ceza Muhakeme Usull Kanunu), ¢ocuk faillerinin
6lim cezalarinin infazinin yaslarinin 18 gelinceye kadar ertelenmesi ve Birlesmis Milletler isbirligiyle
polis goérevlileri ve yargiglar icin cocuk adaleti egitim programlarinin uygulanmasi verilebilir.2°

Cocuk adaleti hususunda, 2013 Ceza Kanunu kapsamli reformlar getirmistir. Ozellikle de onarici
adalet ilkelerini uyumlu hale getirmis, ¢cocuk suclarina ceza yargilama sisteminden ayri yéntemsel
ahkamlar olusturmus ve alternatif hiikimlere izin vermistir. Diger 6nemli degismeler de, cezai ehliyet
yasinin ve ¢ocuklarin infazinin ilgilendiren degisikliklere dairdir.

Eski Ceza Hukuku’'nda, bitln sug tlrleri icin cezai ehliyet yasi dini ergenlik yasi olarak belirlen-
misti. Baska bir deyisle erkek ¢ocuklari icin 15 ay yil, kiz gocuklari i¢in 9 ay yil demekti bu. 2013
Ceza Kanununda, bu yas durumu prensipte korunurken, dzel tirden cezalandirmalar i¢in yasama
meclisi farkli bir cezai ehliyet yasi dngérmistiir. Ozelde, eger bir cocuk 18 yasina gelmeden énce
ta’zir suglarindan birisini islerse, kiz veya erkek olmasindan bagimsiz olarak, kendisi sadece islah
edici Olcllerde cezalandirilacaktir. Bu élcllerin siddeti cocugun yasiyla orantil olarak artacaktir.
Ancak had ve kisasa gdére cezalandirilabilen suglar durumunda, ¢ocuklar yine de bu cezalara
carptirilabilirler. Aslinda, had ve kiyas hususunda, kanun seriata gére ergenlik yasina dayanmak-
tadir. Yine de, bazi élcllerin yeni kanuna girmesiyle cocuklarin had cezasina mahkim edilmesi
olasihgr azaltiimistir.

Yeni kanun, belli kosullar altinda, ta’zirat kisminda siralanan alternatif cezalardan birisinin had veya
kiyas cezalari yerine uygulanacagini ifade eder. Bu durum, eger bir ¢cocuk dini ergenlik yasinau-
lasmis ancak isledigi sucun had veya kiyas dogasini tam olarak anlayamiyorsa veya ¢ocugun akli
gelisimi ve ergenligi hakkinda siiphe varsa gecerlidir. Akli gelisim ve ergenligin tespitinde, mahkeme

17 H. MirmohammadSadeghi, Ghavaninedaresinojavanandar Iran (iran’da cocuk adaleti kanunlan), Dadresi journal, cilt 20, 1379 (2000).
18 N. AfshinJam and D. Danesh, From Cradle to Coffin: A Report on Child Executions, IranForeign Policy Centre, 2009.

19 A. Sarikhani, S. Atazadeh, MeyaretaiinesennekeyfaridokhtarandarFrghhvahoghooghemozooe (hukuk ve kanunda kizlarin cezai ehliyet
yaslari), Majalehoghooghetatbigh, cilt 4, say1 2, 2014.

20 UNICEF 2012 Yillik iran raporu, http://www.unicef.org/about/annualreport/files/Iran_COAR_2012.pdf



adli tip uzmanlarinin gérislerine basvurabilir veya uygun buldugu baska araglar kullanabilir.?' Her ne
kadar 18 yasindan kig¢ik mucrimlerin yetiskinliklerine kadar ta‘zir cezalarindan mahkam olmalarini
engelleyen bu degisiklikeski ceza kanununa kiyasla ciddi bir reformu teskil etse de, ¢ocuklara karsi
hadve kiyasa cezalarinin uygulanmasi hala mimkdnddr. 22

B. Cinsel suclarla ilgili degisiklikler

1982’te yurirlige giren Had Yasasina gore, her tirden evlilik disi heteroseksiel iliski(zina) ve
homoseksuellik (livata) sug olarak kabul edilmistir. Bu suglarin dogasi, suglunun ailevi durumuna
ve olayin dogasina gére kirbaglamaktan dlene kadar taslamaya kadar bir dizi farkli cezalandirma
uygulanmaktadir.

2013 Ceza Kanunu bir yandan eski Ceza Kanununun cinselligi mucrimlestiren yapisini devam
ettirirken, diger yandan recm ve homoseksuellerin ve tecavizculerin infazina iligkin bazi degisik-
likler de vardir.

Daha 6nce agiklandigi Uzere, recm uygulamasi cinselligin cezalandiriimasindaki en tartismal
konudur ve hem yerel hem de uluslararasi seviyede buna bir son verilmesi igin sayisiz girisim
yapilmistir.2®

Yargi Baskaninin recm cezasi igin erteleme uygulamaya y6nelik ¢abalarini takiben ve konuya dair
islam’in bir dizi yasal gérislerinin 1s1§inda zina cezasinin degistirilecedi beklenmekteydi. Parlamen-
tonun onayladigi ilk beyanname bile zina cezasina karsi tamamen kayitsizdi. Ancak, Muhafiz Kon-
seyi beyannameyi geri ¢cagirdi ve Parlamentoya recmin agik bir sekilde ceza olarak belirlenmesi
gerektigini tevcih etti. Usulen, 2013 Ceza Kanunu bu direktifi izlemektedir. Yine de, yeni kanun ayni
zamanda recmin mimkin olmadigi durumlarda, yargicin asma veya kamg¢ilama cezasina uygula-
maya koyabilecegdini séylemektedir. Her ne kadar, kanun “mimkin” kavramini tanimlamiyor olsa da,
acik olan su ki yasama meclisi bu sebeple mahkemelere recmin zorunlu karakterini kaldirma yetki-
sini vermeyi istemektedir. Dahasi, yeni kanun asarak idam etme cezasinin sadece “yargicin bilgisi”
kanitsal 6lctisline dayandirilamayacagini fakat en azindan doért kisinin sahitligine dayandirilacagini
asikar bir hale sokmustur. Pratikte bu gerekliligin gerceklesmesinin neredeyse imkansiz oldugunu
dusinlrsek, gérinen o ki parlamento zina icin 6lim cezasinin uygulanmasini kisitlamak istemekte
ve tercih olarak kirbaglamay1 énermektedir. 24

Bunun yaninda, diger bir tartismal alan da, 6zellikle de uluslararasi insan haklari kanunu bakimin-
dan, homoseksuel iliskiler icin 6lim cezasidir.®Yeni Ceza Kanununda, fiili livatada bulunan taraflar-
dan sadece pasif olan tarafin 6lim cezasi kurallarla belirlenmistir, diger taraf ise ancak 6lim cezasi-

21 2013 iran Ceza Hukuku, Madde 0.

22 Bu kanunun benimsenmesinden beri, mahkemeler tekraren 18 yas altindaki sululara had ve kisas cezasi uygulamislardir. Bitin bu durumlarda,
her ne kadar suglular sugu isledikleri sirada 18 yasin altinda olsalar da, akli gelisim ve eriskinlikleri sugun dogasini anlamalarina izin vermektedir
seklinde tanimlanan adli tip gérisine dayanmaktadir. http://gachang.com/2p=4620.

23 2006'da baslatilan “Recmi Sonsuza Kadar Durdurun Kampanyasi”; 2007'de baslatilan “Siddet Bizim Kiltirimiz Degil Kampanyasi” ve
yine 2007'de baslatlan “Kadin Recmini ve Cinayetlerini Durdurun Kiiresel Kampanyasi” gibi. Dahasi, recm cezasinin uygulamasi, 6zellikle de,
2010"da Avrupa Parlamentosunun, SakinehMohammadi-Ashtiani hakkindaki recm cezasini kinayan ve 2008de iran’da kadin haklari énergeleri,
iran’a karsi sert uluslararasi elestirilere neden olmustur.

24 2013 Ceza Kanunu Madde 225.

25 Karsilastrma igin bkz.‘insa_n haklari komitesi. Devlet partilerinin, Madde 40'daki sézlesmeye dairibraz ettikleri raporlarin degerlendirilmesi.
Insan haklari komitesinin Iran Islam Cumhuriyet Gzerine sonug gézlemleri, 103rd session, Geneva, 17 Ekim — 4 Kasim, 2011, para. 10. Ve
Ekonomik, Sosyal ve Kiltirel Haklar Komitesi, Iran Islam Cumhuriyeti ikinci periyodik raporu sonug gézlemleri, komitenin besinci oturumunda

benimsenmistir. (29 Nisan =17 Mayss, 2013), E/C.12/IRN/CO/2 ,para. 7.
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na kendisi ihsan kosullarindaysa carptirihir.2® Su kadar ki, bu yeni kanun hem eski ceza kanunundan
farklilasmakta hem de Sii fikih alimlerinin ¢ogunlugunun gérisinden (Fukaha) de ayrismaktadir.
Mesela Ayetullah Humeyni fiili livataya katilan taraflardan her birisinin infazini desteklemektedir. Her
ne kadar, iliskiye giren taraflardan pasif olan tarafa neden bdyle kati bir ceza uygulandidi sorgulansa
da, bu degisiklikfiili livata davalarindaki infazlarin sayisini etkili bir sekilde azaltacaktir.?”

iran Ceza Hukukuna gére, tecaviiz zor yoluyla zina olarak tanimlanmistir ve cezasi kesin olarak
infazdir. Bazi tecaviiz vakalarinda, ézellikle de olduk¢a dikkat ¢ceken organize sug ve/veya grup teca-
viizlerinde, tecaviiz yasasi ne ulusal ne uluslararasi elestiriye gegit vermemekte ve en fazla akademik
gevreler icinde elestiriimektedir. Cezanin hicbir hafiftletici ihtimale izin vermeyen kesin dogasi, daha
ihmli ceza alternatiflerinin bulunmayisinin yargiclarin tecaviz iddialarini reddetmeye meyletmelerin-
deki ana nedenlerden birisi olduguna inanan anayasa uzmanlarinin elegtirilerinin ortak noktalarindan
birisidir.2Bunun yaninda, adli pratik, bir kadinin gériinisiniin veya davranisinin kigkirtici oldugu du-
rumlardakurbanin rizasi olmadigini reddeder; bu da tecaviz iddialarinin bircogunun mahkemelerce
reddedilmesinin bir diger nedenidir.®®

Dikkat cekilmesi gereken bir diger nokta da, iran Ceza Kanunu sadece evlilik iliskisi icindeki teca-
viiziin kabul edilmesini reddetmiyor, fakat ayrica asgari bir riza yasi da belirtmiyor. ikinci nedenden
dolayi, ¢ocuk tacizi davalarinda bile, mahkeme magdur tarafindan rizanin varhgini dikkate almak
zorundadir.?° 2013 Ceza Kanunu bu kritik konularla ilgili herhangi bir temel diizenleme icermemekte-
dir. Ancak, bazi fikihcilarin géruslerine dayanarak, yeni kanun bir takim sinirli degisiklikler getirmis-
tir; 6zelde, bir kadinla onun rizasi disinda, bilinci yerinde degilken, uyurken veya sarhosken cinsel
iliskiye girmek ve ergin olmayan bir kiz cocugunu bastan ¢ikararak ve kandirarak zina yapmak artik
tecaviiz olarak degerlendiriimektedir.®!

C. Diyet®?

islam Ceza Kanununun yrirlige girmesinden bu yana, cinsiyet ve dine dayall diyet miktarindaki
ayrnimeilik her zaman igin tartismali bir konu olmustur. iran islam Cumhuriyeti’nin mevcut lideri olan
Ayetullah Hamaney’in bir fetvasina dayanan elestiriler 2003 yilinda bir yasa degisikligine sebep ol-
mus ve Mislimanlarla diger dini azinliklar arasinda bir diyet esitligini 6ngérmuistur.®® Ancak bu yasa
degisikligi erkekler ve kadinlar arasindaki diyet esitsizliginden hi¢c s6z etmemektedir.

26 2013 Ceza Kanunu Madde 234:
Ceza kanununun 226. Maddesindeki anlama gére bir ihsan kosulu, erkek ve kadin igin sdyle kurulabilir:

(a) bir erkegin ihsani, ergin bir kadinla sirekli olarak evli, kendisi akli olarak eriskinken onunla cinsi iliskiye girebilen ve ne zaman dilerse cinsel
bir birliktelik kurabilen seklinde tanimlanir.

(b) bir kadinin ihsani, ergin bir erkekle sirekli olarak evli, kendisi akli olarak eriskinken onunla cinsi iliskiye girebilen ve ne zaman dilerse kocasiyla
cinsel bir birliktelik kurabilen seklinde tanimlanir.

27 Ancak, dikkat gekici olan, yeni Ceza Kanununa gére, egerkarsilikli mutabakata dayali bir cinsel iliskiye giren taraflardan, “aktif” olan erkek bir
gayri-mislim ve “pasif” olan da Misliman bir erkekse, yargic “aktif” olarak roline bakmadan onu da 8lim cezasina ¢arphrir.

28 Mizegerd da rmoredevakavitajavozateakhir (“son tecaviiz vakalarinin analizi” izerine agik oturum), Khabargozariyemehr, 7. 4. 1390.

29 érnegin, 2006'da, Tahran Bélgesi Ceza Mahkemesinin 77 subesinde, 195 tecaviiz vakasi varken, sadece iki vakada suglular tecaviiz sugunu
islediklerinden dolay hikim giymistir. Her ikisi de toplu tecaviiz vakasi oldugu igin daha genis medya ilgisini cekmistir;

M. Farajiha and H. Azari, Hemayatekeyfariazbezehdideganetajavozdarhoghoogheiran(iran ceza hukukunda kadin tecaviz kurbanlarinin
korunmasi) Social Welfare Quarterly, cilt 40, 2011, University of Social Welfare and Rehabilitation, Tehran.

30 A. Maghzi, Ghanoonemojazate jaded vanabarabariyejensi (yeni islam ceza kanunu ve cinsiyet esitsizligi), Radio Zamaneh, Mart 21, 2012.
312013 iran Ceza kanunu Madde 224.
32 2013 iran Ceza kanunu Madde 17.

33 iran Anayasasi Madde 13'e gére, mecusiler, yahudiler ve hristiyan iranlilar sadece dini azinlik olarak Kabul edilmektedir. Bunlar yasaya gére,
kendi dini ritiellerini ve tdrenlerini icra etmede &zgiir ve kisisel mesele ve dini egitimlerinde kendi inanglarina gére hareket etmede &zgirdirler.



Kur'an’da diyet agisindan bir cinsiyet farklihgi acikca belirtiimediginden, bazi Sii alimler, kadinin ¢ag-
das toplumdaki artan roli ve toplumsal degisikliklerden dolayi kadinlar ve erkekler arasindaki diyet
miktarinin esit olmasi gerektigine inanmaktadir.®* Aslinda, bu diyet miktarinin esit olmasina dayali
argiimanlar o kadar giiclii ki, bir acidan, iran’daki biitiin kadin kuruluslari, ideolojik yénelimlerinden
bagimsiz olarak, iran parlamentosuna kanunda bir degisiklik icin bastirmaktadir.s

Bu konu, yaralanan kadinlarin aldiklari distk diyet miktarindan dolay! tedavi masraflarini karsila-
yamamas! ve bir kadinin bir erkek tarafindan zalim bir sekilde 8ldiralduga cinayet davalarinda, ci-
nayetin infazini etkin kilacak paradan yoksun olduklari icin kurbanin ailesinin katile dengiyle karsilik
veremedigi davalarda 6zellikle genis destek ve ilgi gérmektedir.®

Sonug olarak, iran Parlamentosu ilk yasa degisikligini 2007 yilinda yapmis ve araba kazalarinda
kadinlara da esit diyet 6denmesi igin sigorta sirketlerine kanuni bir zorunluluk koymustur. Ancak, bu
yUukimlUluk sadece bir araba kazasinda 6len veya yaralananlara uygulanmaktadir.

Daha genis capli reform ¢agrilarina ragmen, 2013 yeni Ceza Kanunu halen bir kadini éldirmenin bir
erkegi 6ldirmenin yarisi kadar diyet gerektirdigine telakki etmektedir. Her ne kadar yeni Ceza Kanunu
esitsiz muameleye devam etmektese de, kadinlar ve erkekler arasindaki etkin esitsizligi azaltmak igin
bir ¢6zim benimsemistir. Kanuna gére, “kurbanin erkek olmadi@i bitlin cinayet davalarinda, diyet
ve bir erkegin diyeti arasindaki fark Fiziki Yaralanmalar Telafisi Fonundan karsilanacaktir.”®” Bu telafi
fonu devlet destekli bir kurumdur ve bir kadinin éldirilmesinin tazminatinin yarisi fail tarafindan degil
devlet tarafindan 6denecektir.

Ancak, 6limcll olmayan fiziki yaralanma durumlarinda erkekler ve kadinlar arasindaki belirgin fark-
liliklar devam etmektedir. Bu durumda, erkek ve kadin arasindaki diyet ancak o butin diyetin lgcte
birine ulasirsa esit olur. Bir kadinin yaralanmasi karsiligindaki diyet eger bitln diyetin Ggte birinden
buylkse, kadinin diyeti bir ayni yaralanma icin bir erkegin diyetinin yarisina diistralir.®®

Bl Ill. Sonug

iran’in yeni Ceza Kanunu islam Cumbhuriyetiinin sug¢ kanunu acisindan ciddi bir
reformu temsil etmektedir. Bilhassa, yeni kanun, ilk defa olarak, cezayla ilgili islami
kurallari daha hosgoérili ceza pratik talepleriyle bagdastirmayi denemektedir. Bun-
lar arasinda en dikkat ¢cekeni islah edici adaleti cocuk adaleti icin en birincil hedef
haline getirmesidir.

Bununla beraber, ayni zamanda, yeni ceza kanunu gelenekselci taleplerle reformist taleplerin islam
ceza hukukunun kisitlar icerisinde birlestirmenin zorluklarini da géstermektedir.

34 Z. Shams and M. Shams, Goﬂemcnefeghheislimivqroykcrdeedalotmcdorune bar masala barabariyezanvamard, (the kadin ve erkek arasindaki
diyet esitligine dogru adil bir yaklasim ve Islami yargr séylemi) Kanoonevokala Journal, cilt 115, 2011.

35 Ornegin, kadin ve erkek arasinda diyet esitligi talebi “iran’daki ayrimer yasalari kaldirmak icin bir milyon imza” kampanyasinin taleplerinden
birisidir. Bunlardan baska, muhafazakér kadinlar organizasyonunun da, Zeynep toplulugu gibi girisimleri olmustur. fran’in 2007'deki 7.
Parlamentosunda, diyet esitligi izerine yeni bir kanun yirirlige koymak icinmuhafazakar partilerin kadin Gyeleri arasinda bir koalisyon olmus ve
bu da konu izerindeki kadinlarin mutabakatini géstermektedir.

36 2013 ceza kanunu Madde 382 ve madde 209.
37 2013 iran Ceza kanunu Madde 545.
38 2013 iran Ceza kanunu Madde 554.
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Parlamentodaki ve Muhafiz Konseyindeki reformcu ve muhafazakar yaklasimlar arasindaki ¢6zime
kavusmamis argimanlarin ve farkliliklarin bir sonucu olarak, Parlamento yeni yasayi tasarlarken,
temel sorunlar karsisinda sessiz kalmayi tercih etmis ve sayisiz st kapali ve muglak hikimden bir
anlam ¢ikarmasi isini yargiya birakmistir.

Yeni ceza kanunun hazirlanmasi siireci islam Cumbhuriyeti’nin 1982’den bu yana kullandigi ceza ka-
nunu ile ciddi gerginlikleri yansitmakta ve islam hukukunun daha modern bir yorumunu savunmaktadir.
Dolayisiyla, yeni kanun sayisiz tartismali konudan net bir pozisyonla kaginmaktadir.

Bununla beraber, yeni Ceza Kanunu belirgin engellere ragmen, —bilhassa yasama yapisindaki— poli-
tika ve sivil toplum aktivizmiyle islam hukukunun modern yorumlari birlesince etkin bir yasama refor-
munu baslatabileceklerini géstermis oldu. Ancak, yeni kanun halen iran’in uluslararasi insan haklari
yukumldluklerini yerine getirmemektedir ve modern kriminolojik bulgulari kanuna entegre edememesi
dolayisiyla akademik ve toplumsal beklentilerin gerisinde kalmistir.
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B Abstract

Shortly after the Iranian revolution in 1979, the new Islamic government began to
Islamize the Iranian legal system. The integration of the Islamic criminal law (Code
on Hudud, Qisas and Diyat punishments) into the criminal law of Iran in 1982, i.e.
only three years after the revolution, constitutes the most significant step in this pro-
cess. The new Islamic criminal law has however been criticised for many reasons,
notably for the implementation of severe forms of punishment, such as stoning and
corporal punishment, for a systematic discrimination against women and religious
minorities, and for lowering the age of criminal responsibility. In 2007, a new draft
for an Islamic criminal code was submitted to the parliament of Iran, the new Penal
Code then coming into force in May 2013. Due to ideological and political differences
within the legislative bodies, the process of revising the Iranian penal proved to be
tedious. While some supported modern interpretations of Islamic law, which would
allow them to bring Iranian law in better compliance with Iran’s international obliga-
tions, others not only preferred to keep the pre-existing criminal code unchanged,
but tried to introduce new Islamic offences such as apostasy, witchcraft and claim to
prophethood. The struggle between the opposing sides is now reflected in the new
penal code, which contains modifications in both directions. This contribution aims to
consider the resulting changes in Iranian criminal law, paying particular attention to
juvenile delinquency, sexual crimes and Diya (blood money).

B Introduction

The new Islamic penal code of 2013 is still dominated by the Jafari School of Shari‘a’,
just as was the old code 0f1982. However, other sources have also influenced it,
such as modern criminal law and criminological findings, as well as civil society and
international human rights demands.

The draft penal code had been prepared by a drafting committee of the judiciary, with the support of
legal scholars. While the general part and the provisions on juvenile delinquency were mainly drafted
by legal scholars of the judiciary, the Hudud, Qisas and Diya?law was prepared by the Judiciary’s
Centre for Islamic Jurisprudential Research. As the director of this centre stated, the drafter said

1 The Jafari School of Shari'a is the legal system of the TwelverShi'i Islam.

2 Hadudis a punishment fixed in the Quran and hadith for crimes considered to be against the rights of God;Qisas refers to retributive punishment
of retaliation in cases of homicide and bodily injury, and Diya refers to blood money that has to be paid for homicide and bodily injury when there
is no right to retaliation; cf. Silvia Tellenbach, Islamic Criminal Law, The Oxford Handbook of Criminal Law,November 2014.



not confine themselves to the legal opinions of the book Tahrir al-Wasilah®which had been the main
source of the 1982 code; the drafters did also take into account other Shia schools of jurisprudence
in order to better adapt the law to the requirements of contemporary society. *

However, the first draft of 2007 had raised much criticism, especially as it introduced new crimes
such as witchcraft and claim of prophethood.® These concerns as well as structural deficits of the
first draft resulted in the bill being sent to the judicial committee of Parliament for revision. Between
December 2009 and January 2012, the bill was passed several times by Parliament and forwarded to
the Guardian Council for approval, but repeatedly sent back by the Council to Parliament for lacking
compatibility with Sharia.

When the code was finally approved by Parliament in January 2012 and sent to the President for
signature, it was again recalled by the Guardian Council, as the Council considered that the code
still included 52 cases of incompatibility with Sharia. However, the constitutionality of the Guardian
Council’s recall was widely questioned, so that, after some further amendments by parliament, the
guardian council finally approved the code, bringing it into force on June 12, 2013. ©

In this contribution, | would first like to present the different considerations that influenced the 2013
Islamic penal code, and then examine the resulting changes in Iranian criminal law, paying particular
attention to sexual crimes, juvenile delinquency and Diya.

M |. The Necessity Of Reforming The Law And Resistance Against Reform

From its introduction, Hudud and Qisas law had drawn criticism from legal schol-
ars, human rights and political activists. However, in the early days of the Islamic
Republic, these critics were sharply rebuked and even labelled as traitors and apos-
tates.”After several decades of experiencing the Islamic penal code, however, the
necessity of reform had become undeniable.

The high number of prisoners, overly long trials, deficiencies in the definition of crimes and punish-
ments and other concerns led HashemiShahroodi, who was the head of Iran’s judiciary from 1999
to 2009, to initiate a reform process from within the judiciary.® Drafting new laws was part of this
process, and so for the first time since 1979, independent legal researchers and legal professors
were appointed to prepare bills and develop laws based on findings of criminology and the criminal

3 Tahrir al-Wasilah is a theological book that was written by Ayatollah Khomeini, the first leader of Iran, affer the 1979 revolution.
4 Review of the new Islamic Penal Code, University of Tehran.April 11, 2012.

5 What crime is not a crime in the Penal Code?, http://www.vekalatonline.ir/, Feb 18, 2013;

Feminist critique of the Islamic Penal Code, http://www.meydaan.com/aboutcamp.aspxécid=57

6 Mohammad H. Tavana, Three Decades of Islamic Criminal Law Legislation in Iran, Centre for Islamic and Middle Eastern Legal Studies (CIMELS),
University of Zurich, 2014.

7 See, for example, the statements of lawyers, legal professors and judges of April 19, 1981 and of May 12, 1981, and the declaration of the
National Front of Iran against Qisas law oflune 15, 1981. This criticism led to an immediate reaction from Ayatollah Khomeini, who accused
the National Front of apostasy, and to the removal of those law professors and judges who had signed the declarations. In a fatwa, Ayatollah
Golpayegani stated that if a Muslim denied that Qisas was part of Islam, it would be an outright denial of the Qur'an and thus apostasy; cf.
Mohammad Nayyeri, The law of Qysas,http://zirzaminpars.tk/viewtopic.php2f=38&+t=15684; Qysas in Iran, interview with Karim Lahidji,
http://www.radiozamaneh.com/35945.

8 Rooykardenovin be zendan (A new approach to prison: reform instead deprivation ofliberty), http://www.dadsetani.ir/Portals/dadsetani.ir/

PaperAttch/977 html.
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law of other countries. The Law for the Protection of Children, the Protection of Citizenship Rights
Law, and there introduction of a public prosecutor’s office as well as many non-enacted bills (such
as the Decriminalization bill) were the fruits of this reform impetus. Shahroodi also tried to address
some of the most sensitive issues through issuing directives and by asking judges for a moratorium
on the implementation of stoning.® However, since these directives had no binding force, they were
ignored by some judges. Therefore, the practice of stoning continued; equally, the majority of the bills
prepared under Shahroodi were never passed by Parliament. °

The necessity for change had also been acknowledged by many judges who criticised the prevailing
retributive justice approaches inadequate, especially with regard to juvenile crimes. Even without the
existence of a legal basis, some judges had already started to sentence children to alternative forms
of punishment instead of prison sentences, such as house arrest and community service.!

While law practitioners and law professors had been challenging the1982 penal code over many
years for what they saw as violations of general principles of criminal law and human rights prin-
ciples, strong criticism also came from human rights and social activists. Civil society campaigns
mainly focused on stoning, rape and murder cases, and especially on cases with female or minor
defendants.’ Campaigns against stoning and the execution of children were repeatedly successful,
raising both domestic and international attention and thereby pushing the legislature to reform the
law. Such campaigns primarily focused on fair trial issues, much criticism being targeting the Islamic
law of evidence. In particular, civil society campaigns highlighted that the most serious crimes, such
as murder, were often proven by confession — raising the question of possible abuse by investigators
— or by the evidential standard of “knowledge of the judge”. Knowledge of the judge is an evidential
standard, which -in the absence of a confession or of available testimony by eyewitnesses - allows
the court to convict on the basis of mere circumstantial evidence, thereby very much exposing the
defendant to judges’ individual prejudice.®

Civil society campaigns also demonstrated that deficiencies in other areas of law, especially in the
family law, constitute root causes for specific categories of crime. In particular, adultery and homicide
by women was often the result of early age marriage, forced marriage, and domestic violence. Men’s
exclusive right to divorce, the law on child custody, the acceptance of unlimited temporary marriage,
and the male domination of the judicial system were cited as examples for the judicial system’s fail-
ure to address root causes.™

9 Mohammad Hossein Nayyeri, The Question of "Stoning to Death" in the New Penal Code of the IRI, The Iran Human Rights Documentation
Centre.2012.

10 Despite the circular of the head of the Judiciary in 2002, authorities executed at leastfive men and one woman by stoning; cf. Drewery Dyke,
Iran’s 2013 ‘Islamic Penal Code’ one year on, http://www.ihrr.org/ihrr_article/justice-en_irans-2013-islamic-penal-code-one-year-on/

The 2007 case of MokaramehEbrahimi andJafarKiyani, and of SakinehMohammadiAshtiani in 2009 created worldwide outrage. Following
domestic and infernational pressure, the execution of Ebrahimi and Ashtiani was suspended and the sentence modified. Kiyani was stoned on
July 6, 2007. http://www.amnesty.org.au/news/comments/1992/; http://www.amnesty.ie/news/iran-must-not-execute-woman-spared-stoning-
death-any-means.

11 One example is Ahmad Mozaffari, who was the judge of the juvenile court of Teheran from 1999. He started fo sentence juvenile delinquents to
community service and alternatives to detentions, such as performing social services, conditional suspensions of punishment, and home confinement.

12 For example, the “Stop Stoning Forever Campaign”, the “the Network of VolunteersLawyers in Iran” and the campaign “One Million Signatures
for the Repeal of Discriminatory Laws”.

13 R. Terman and M. Fijabi, Stoning is Not Our culture: A Comparative Analysis of Human Rights and Religious Discourses in Iran and Nigeria,
WLUML, March 2010; S. Sadr, The revival of the abandoned law of stoning, 2006, http://www.stopstoning.net/spip.php2article11.

14 Hamsarkoshivaangizehaye an dar 15 ostane Iran (Spouse Killing and its motives in 15 Iranian provinces),Research project of the Institute of Criminal
Law and Criminology, University of Tehran, 2000;S. Sadr, Gender discrimination in stoning, http://www. stopstoning.net/spip.php2article20.



Given that Iran is an Islamic republic, according to the constitution, all laws have to being conformi-
ty with Sharia. Any attempt to reform the law thus requires the assistance and support of religious
scholars. Yet, within Shia legal thought, there are diverse interpretations of Islamic law. There is
plenty of — often conflicting — Islamic opinions (Fatwa) on a variety of aspects, such as the age of
responsibility, the law of evidence, Diya, or the implementation of Hudud.One noticeable example is
the doctrine of Maslahat or Zarurat (overwhelming necessity). This doctrine means that if the enforce-
ment of a ruleoflslamic law harms the national interest or damages the reputation of Islam, it can be
lawful to abandon this rule. During the recent debates on stoning within the Iranian legislative bodies,
this doctrine was widely accepted.’*Some Shia scholars even believe that the implementations of
Hudud punishments during the absence of the 12th imam is haram, or religiously forbidden, though
this opinion does not enjoy major support.'®

Yet, overall, the Iranian constitution tightly limits the legislature’s power to change criminal provisions.

M Il. Challenges to The Law On Sexual Crimes, Juvenile Delinquency,
and Diya

The high number of executions in Iran, especially the execution of children, the
punishment of stoning for adultery, and the unequal amount of Diya depending
on the religion and gender of the victim were some of the major controversies be-
tween the different opinions that influenced the new penal code. In this part, | will
identify the major changes that the new law brought to the aforementioned areas
of concern.

A. Juvenile delinquency

In the criminal code of 1925, the minimum age of criminal responsibility was set at 18 years of age,
and special correctional punishment for juveniles were introduced.””However, no separate law re-
garding juvenile justice existed in Iran until 1959, when, for the first time, parliament passed a juvenile
court law. After the revolution of 1979, the deferential responses system for juvenile delinquency and
the juvenile courts were abolishes, and the age of criminal responsibility was determined to be the
age of religious maturity, which was 9 lunar years for girls and 15 lunar years for boys.

Since then, there were frequently calls for the reestablishment of differential responses to juvenile
crime, for a better conformity of the age of criminal responsibility with international standards, and
for a termination of executions of minors. These demands were no only supported by legal scholars
and human rights activists; the Iranian judiciary as well asked for changes of the law.'®Given the
existence of different opinion sin Shia schools about the age of criminal responsibility,’® and the ratifi-
cation of the “Convention on Protection of Children “by Iran in 1994, changes to juvenile justice were
perceived easier to realize than changes in other areas of criminal law.

15 M. Tamadonfar, Islam, law, and political control in contemporary Iran, Journal for the Scientific Study of Religion, Vol. 40, No. 2 (June 2001).
16 Such as Ayatollah Abu al-Qasim al-Khoei, Ayatollah Ahmad Khansari and Ayatollah Yousef Sanei.

17 H. Mirmohammad Sadeghi, Ghavaninedaresinojavanandar Iran (the laws on juvenile justice in Iran), Dadresi journal, Vol 20, 1379 (2000).
18 N. AfshinJam and D. Danesh, From Cradle to Coffin: A Report on Child Executions, Iran Foreign Policy Centre, 2009.

19 A. Sarikhani, S. Atazadeh, MeyaretaiinesennekeyfaridokhtarandarFrghhvahoghooghemozooe (the age of criminal responsibility of girls in
jurisprudence and law), Majalehoghooghetatbigh, Volume 4, Issue 2, 2014.
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It is noteworthy, that, even before the 2013 reform, some steps towards reforming juvenile justice had
already been undertaken, such as the creation of special branches within the criminal courts to exclu-
sively deal with juvenile crime (Criminal Code of Procedure 1999), the suspension of the execution
of the death penalty for juvenile offenders until they turned 18, and, in cooperation with the United
Nations, the implementation of juvenile justice training programs for police officials and judges.®

With respect to juvenile justice, the 2013 Penal Code has introduced far-reaching reform, in particular
by adapting principles of restorative justice, creating procedural provisions on diversion of juvenile
cases away from the criminal justice system, and allowing for alternative sentences. Other important
changes regard the age of criminal responsibility and the execution of children.

In the old Penal Code, the age of criminal responsibility for all categories of crime was set at the age
of religious maturity, i.e. 15 lunar years for boys and 9 lunar years for girls. In the 2013 Penal Code,
while keeping this age in principle, the legislator provided for a different age of criminal responsibility
for specific types of punishment. In particular, if a juvenile commits Tazir crimes before turning 18, and
immaterial whether it is a boy or a girl, he or she shall be sentenced merely to correctional measures,
the severity of these measures being gradually increased with the juvenile’s age. However, in the case
of crimes punishable by Hudud and Qisas, juveniles may still be sentenced to such punishments. In
fact, in respect to Hudud and Qisas, the code still relies on the age of maturity under Sharia. Yet, some
measures have been introduced into the new law to reduce the likelihood that juveniles are sentenced
to Hudud punishment. The new code states that under certain conditions, one of the alternative punish-
ments enumerated in its Tazirat section should be applied instead of Hudud or Qisas punishments. This
shall be the case when a juvenile, who has already reached the age of religious maturity, does not fully
understand the nature of the Hudud or Qisas crime he or she has committed, or if there is doubt about
the juvenile’s mental development and maturity. In recognizing the mental development and maturity,
the court may refer to the opinion of specialists in forensic medicine or employ other means which it
deems appropriate.?' Although this change constitutes a significant reform when compared to the old
criminal law, as it can prevent the sentencing of offenders under the age of 18 years to adult Tazir
punishments, the implementation of Hudud and Qisas punishment against juveniles is still possible. 22

B. Changes related to sexual crimes

According to Hudud law, enacted in1982, any heterosexual act outside of marriage (Zina) and sod-
omy (Lavat) are considered to be a crime. According to the nature of these offences, the family status
of the offender, and the nature of the evidence, different punishments ranging from lashes to death
by stoning are implemented.

While the 2013 Penal Code continues to keep the structure of old Penal Code in criminalizing sexu-
ality, there were some changes related to stoning, execution of homosexuals and rape.

As has been mentioned before, the implementation of stoning was the most controversial issue in
the criminalizing of sexuality, and numerous attempts were made, both on the domestic and on the

20 UNICEF Annual Report 2012 for Iran, http://www.unicef.org/about/annualreport/files/Iran_COAR_2012.pdf
21 Article 90 of 2013 Iranian Penal Code.

22 Since the adoption of this law, courts have repeatedly sentenced offenders under 18 to Hudad and Qisas punishment. In all these cases,
the sentences were based on forensic medical opinion, which determined that, although the offenders were under the age of 18 at the time of
the commission of the crime, their mental development and maturity had allowed them to understand the nature of the crime.http://gaahang.

com/2p=4620.



international level, to put an end to it.2® Following the efforts of the head of the Judiciary to implement
a moratorium on stoning, and in light if a number of Islamic legal opinions on the issue, it was expect-
ed that the punishment for adultery would be modified. The first bill that was approved by Parliament
was even completely silent on the punishment for adultery.

However, the Guardian Council recalled the bill and directed Parliament that stoning should be ex-
plicitly prescribed as punishment. Formally, the 2013 criminal code follows this direction. However,
the new code also provides that in cases where stoning is not possible, the judge can impose hang-
ing or flogging instead of stoning. Though the code does not define the term “possible”, it is clear that
the legislature thereby wanted to enable the courts to abandon the mandatory character of stoning.
Furthermore, the new code makes it clear that a sentence of hanging cannot be based on the eviden-
tial standard of “knowledge of the judge”, but has to be based on at least four witnesses. Given that,
in practice, this requirement is almost impossible to fulfil, it seems that Parliament wants to restrict
the imposition of the death penalty for adultery and give preference to flogging. 24

In addition, another controversial area, especially with regard to international human rights law, was
the death penalty for homosexual relationships.?> Under the new Penal Code, the death penalty is
only been prescribed for the passive party engaged in sodomy, and the latter shall only be sentenced
to death if he is under the ihsan conditions.? Insofar, the new code differs from the old Penal Code
and also from the majority opinion of Shia legal experts (Foghaha), such as Ayatollah Khomeini who
supported the execution of both parties involved in sodomy. Although, it is still questioned why such
a strict punishment should be impose on the passive party engaged in sodomy, this change will ef-
fectively decrease the number of executions in lavat cases.?”

Under the Penal Code of Iran, rape is defined as zina by coercion (zina-bil-jabr), with the mandatory
punishment being execution. While some rape cases, especially those involving organised crime
and/or group rape, attract much attention, the law on rape never led to significant domestic or inter-
national criticism, and was mostly criticised only within the academic sphere. The mandatory nature
of the punishment, without any possibility of mitigation, is one of the most common criticisms by
legal experts, who believe that the lack of more moderate sentencing alternatives is a main cause
why judges tend to reject rape allegations.?In addition, judicial practice refuses to accept a lack of
consent of the victim in case that a woman’s appearance or behaviour is deemed to be provocative;

23 Such asthe “Stop Stoning Forever Campaign “, launched in 2006, the “Violence Is Not Our Culture Campaign”, launched in 2007, and the
“Global Campaign to Stop Killing and Stoning Women” (SKSW Campaign), launched in 2007. Furthermore, the implementation of stoning raised
strong international criticism against Iran, in particular leading to the adoption of a resolution of the European Parliament in 2010, condemning
the stoning sentence against Sakineh Mohammadi-Ashtiani, and a European Parliament resolution in 2008 on women’s rights in Iran.

24 Article 2250f the 2013 Penal Code.

25 Cf. Human Rights Committee, Consideration of reports submitted by states parties under Article 40 of the Covenant, Concluding observations of
the Human Rights Committee on the Islamic Republic of Iran, 103rd session, Geneva, October 17 — November 4, 2011, para. 10, and Committee
on Economic, Social and Cultural Rights, Concluding observations on the second periodic report of the Islamic Republic of Iran, adopted by the
Committee at its fiftieth session (April 29 -May 17, 2013), E/C.12/IRN/CO/2 ,para. 7.

26 Article 2340f the 2013 Penal Code:
An lhsan condition within the meaning of article 226 of the penal code shall be established for both men and women according to the following:

(a) Ihsan of a man is defined as the status of a man who is married to a permanent and pubescent wife, and has had vaginal intercourse with
her whilst he has been sane and pubescent, and can have vaginal intercourse with her whenever he so wishes.

(b) Ihsan of a woman is defined as the status of @ woman who is married to her permanent and pubescent husband and the husband has had
vaginal intercourse with her whilst she was sane and pubescent, and she is able to have vaginal intercourse with her husband.

27 However, it is noticeable that, according to the new Penal Code, if the “active” male engaged in consensual penetrative sex is non-Muslim and
the “passive” male is Muslim, a judge must sentence the former to death regardless of his role as the “active” partner.

28 Mizegerd da rmoredevakavitajavozateakhir (panel discussion "Analysis of recent rapes”), Khabargozariyemehr, 7.4. 1390.
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this is another reason why the majority of rape allegations are rejected by the courts.?® It is also
noticeable that the Iranian Penal Code not only refuses to accept rape within marital relationships,
but also does not provide a minimum age of consent. For the latter reason, even in the case of child
sexual abuse, the court has to consider the absence of consent by the victim.**The 2013 Penal Code
does not contain any major modifications to these critical issues. However, based on the opinions of
some lIslamic legal experts (Foghah), the new code introduces some limited changes; in particular,
having sexual intercourse with a woman without her consent while she is unconscious, asleep, or
drunk, and zina involving the deception and seduction of a non-pubescent girl are now recognized
as rape (zina-bil-jabr).%!

C. Diya* (blood money)

Since the introduction of the Islamic Penal Code, the discrimination in the amount of Diya on the
basis of gender and religion has always been a controversial issue. Criticism led to an amendment
of the law in 2003, based on a fatwa of the current leader of the Islamic Republic of Iran, Ayatollah
Khamenei, and prescribing Diya equality for Muslims and other the religious minorities.®*However,
this amendment didn’t mention the inequality of Diya between women and men.

As a gender difference for Diya is not explicitly mentioned in the Quran, some Shia scholars believe
that, following social changes and the increasing role of women in contemporary society, the amount
of Diya between women and men had to be equal.® In fact, arguments for equal Diya are so powerful
that, to some extent, all Iranian women’s institutions, irrespective of their ideological affiliation, have
pushed the Iranian legislature towards a change in the law.®

This issue gained especially wide attention and supporting those cases where injured women, be-
cause of the small amount of Diya, were not able to cover their medical expenses, and in murder
cases, where a woman was brutally killed by a man and the victim’s family was not able to retaliate
against the murderer because it lacked the money to enforce the execution of the murder.®

As aresult, the Iranian parliament first amended the law in 2007, putting insurance companies under
a statutory obligation to pay equal Diya for women in case of car accidents. However, this obligation
only applies to those injured or killed in a car accident.

29 For instance, in 2006, while there were 195 rape cases in branch 77 of the Province Penal Court of Tehran, only in two cases were the
accused convicted of committing rape , both related to collective rape that had received much media attention; M. Farajiha and H. Azari,
Hemayatekeyfariazbezehdideganetajavozdarhoghoogheiran(the protection of female victims of rape in Iranian criminal law), Social Welfare

Quarterly, Volume 40, 2011, University of Social Welfare and Rehabilitation, Tehran.

30 A. Maghzi, Ghanoonemojazate jaded vanabarabariyejensi (the new Islamic Penal Code and gender inequalities), Radio Zamaneh, March

21,2012.
31 Article 224 of the 2013 Iranian Penal Code.

32 Iranian Penal Code, Article 17:Diya, whether fixed or unfixed, is a monetary amount under holy Shari’a which is determined by law and shalll
be paid for unintentional bodily crimes against life, limbs and abilities or for intentional crimes when for whatever reason gisas is not applicable.

33 Based on Article 13 of the Iranian Constitutional Law,Zoroastrian, Jewish, and Christian Iranians are the only recognized religious minorities,
who, within the limits of the law, are free to perform their religious rites and ceremonies, and to act according fo their own canon in matters of
personal affairs and religious education.

34 Z. Shams and M. Shams, Goftemanefeghheislimivaroykardeedalatmadarane bar masala barabariyezanvamard, (the discourse of Islamic
jurisprudence and the just approach towards equality of Diya between men and women), Kanoonevokala Journal, Vol 115, 2011.

35 For instance, equality of Diya between women and men was one of the demands of the Campaign of “One Million Signatures for the Repeal
of Discriminatory Lawsin Iran”. There were also attempts by conservative women's organisations, such as jameeyezeinab (zeinab community), and
by female members of the coalition of conservative political parties in the 7" Parliament of Iran in 2007, to introduce a new law on equality of
Diya, thereby demonstrating consensus of all women’s organisations on this issue.

36 Based on article 382 of 2013 penal code and article 209 of the previous penal Code if a Muslim woman is killed deliberately, retaliation is
fixed right, but if the killer is a Muslim man, the victim’s family shall pay half of the full Diyato the murder and then, they can retaliate.



Despite calls for wider reform, the new Penal Code of 2013 still considers that the Diya for murdering
a woman is half that of a man. Although the new Penal Code continues with this unequal treatment,
it has adopted a new solution to reduce the effective inequality between men and women. The code
provides that, “in all cases of homicide, where the victim is not a man, the difference between the
Diya and the Diya of a man shall be paid from the Fund for Compensation of Bodily Harms.”*"This
compensation fund is a state-funded institution; half of the compensation for the killing of a woman is
thus paid for by the government, not by the perpetrator.

However, significant differences in the compensation between men and women remain in the case
of non-fatal bodily injury. Here, the Diya for men and women is only equal until it reaches one-third of
the full Diya. When the Diya for the injuries of a woman is higher than one-third of the full Diya, the
woman’s Diya will be reduced to half of a man’s Diya for the same injuries.®®

B Ill. Conclusion

The new Penal Code of Iran represents a major reform for the criminal law of the
Islamic Republic. In particular, the new code tries, for the first time, to accommo-
date Islamic rules on punishment with demands for a more lenient sentencing
practice, notably recognising restorative justice as a major objective of punishment
for juvenile justice.

Nevertheless, at the same time, the new criminal code also demonstrates the difficulties in combining
more traditionalist demands with reformist demands within the constraints of Islamic criminal law.
As a result of unresolved arguments and differences in opinion between conservative and reformist
approaches in Parliament and the Guardian Council, Parliament has, in drafting the new law, opted
to remain silent on major questions, leaving it to the judiciary to provide meaning to a multitude of
vague and ambiguous provisions.

While the drafting process of the new criminal code reflected increasing tensions between the Islamic
Republic’'s early criminal legislation from 1982 and advocates of a modern interpretation of Islamic
law, the new law thus avoids a clear position on numerous controversial issues.

Nevertheless, the new Penal Code demonstrates that despite significant obstacles - in particular
the legislative structures -political and civil society activism combined with modern interpretations of
Islamic law can effectively initiate legislative reform. However, the new code does not yet fulfil Iran’s
international human rights obligations, and also lacks behind academic and social expectations to
adapt the law to modern criminological findings.

37 Article 545 of 2013 Iranian Penal Code.
38 Article 554 of 2013 Iranian Penal Code.
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