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THE INSTITUTION OF THE VAKF 

Y.rd. Doc. Dr. İbrahim CEYLAN 

A - Histarical Bakegraund: ın the fallawing pages, the original the­
ory the vakf charity and its doctrinal aspect will be very briefly d iscussed. 
lt iıı true that there is no explicit statement in the Kuran (1), concerning 
the vakf .itself. In spite of the sitence of the Kuran on th is point, the 
subject of vakf was based on the Tradition of the Prophet, and this is 
one of the most important (remarkable) facts relating to lslamic law. 

In this respect, the Jt.trists were able to give their constructive fac­
ulties full scope, and the laws for operation of vakf institutions were 
formulated and completed in the . early centuries of Islam. (2) 

On this point, as in other branches of the Sacred law, contradictory 
opinions arose among the Muslim Jurists; and various theories were 
developed by the different schools of jurisprudence. 

Not only was schooi opposed to school; but alsa with in the same 
school can be found conflict upon in many important polnts of detail. As 

· we shall explain later this kind of conflict existed between Ebu Hani-fe 
and his two disciples, Ebu Yusuf and imam Muhammed who always 
criticised their master. (3) 

(1 ) The Kuran however, contains many charitable injuctiori. For example, 
Kuran 11/ 215, states that ~They will ask what they shall bestow in alms. 
Say : (to them) ı et the goods which they bes to w be· for parents and kindred, 
and orphans, and for the poor and strangers ; and whatsoever good you do; 
of a trust God knows tt. Another Kuranic verse gives us a true measure of 
charity, and states ·<Kuran, 111/92, that <<You'll never attaln or reach to 
goodness (al-Birr) till you give alms of that whlch you love ; and whatever 
you give of a truth God· knows.» 

(2) see Khassaf, A. Bekir, Kttab Ahkam al-Evkaf, Egypt, 1902. Ameer Ali Mu­
hammeden law, Culcutta, 1912, p. 192; İbnl Sahnun al Kubra, ('Al-Mudav­
vana a-Kubra, Egy.pt, 1905; Shafi'i Kitabul Umm, ll. p. 278:, Muhammed 
Zain, (The theory, prat ice and Admlnistration of Vakf with speci al ret­
erence to Malay State of ~adah, Ph. D. 1970, St. Andrew. · 

(3) K itabul- V akl, M. S. fol, 4- 5; Al-Hldaya, 'vakf' ; M. Zaln pH. D.). Kita­
bul-V ak!, yazma (MS), No: 1888, in the University of Princeton. 
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Muslim Jurists claim that vakf was created by Islam and it was 
unknown before the time of P.rophet Muhammed ·(pease be upon Him), (4) 
and thal tow rolating to vakf was created entirely from the Hadis by 
the Jurists theriıselves . (5) . 

But non-Muslim scholars. maintain that the perpetuar endowment 
institution was introduced by Romans before islam and there were by 
Byzantine endowment of churches. (6) 

Aopeli says that «T.he land ownership of the Church is extremely 
old, being already established before the Muslim vakf system. lt was an 
Byzantine custom to reserve land property for the Church in . perpetunity. 
Islam adopted this Christian custom. (7) . 

Gatteshi considers that .vakf was taken from the nations already sub­
ject to the Romans. who knew the system of property of mortmain, and 
he further states that the vakf to be .similar to Roman emphyteusis.» (8) 
olso adds that they are to be divided into th.ree kinds : 

1. Vakf dedicated directly for the promotion of religion. that is to 
say the Church property. 

2. Public vakfs, such as are dedicated to the hetp of the poor and 
for the welfare of monkind. 

3. ·Consuetudiory (customary) vakf. or vakfs by usage, which, as to 

(4) According to the general opinlon of the Musllms there were no endow­
ments ın Arabia before İslam, nelther of houses or land, see Shaf1' Lp. 275-
80; El, 'Wakf'. 

(5) see Khassaf, and Mudavovana, and M. Zaln, 10 - 15. 
(S) Tyabjı. Mamlla Limited lnterests tn Muiıammeden law, London, ·1949. 

p. 102. On this polnt, The Catholic Encyclopedia says that : . The first 
recorded lnstance of the dedication of a Christian Church edlflce is that 
tecounded by Eusebius (Hist. Eccl. 10.3) when he deseribed the dedication 
of the basillca of Tyre in 314 under Constantine the Great. T.he Church 
was dedicated simply by celebration of Mass, wlthout any addltlonal 
ceremonies, lbid, 3, p. 9.58, H. of USA< 

(7) Aapeli S. «A Wakt <A Turkish Vakfh, Studia Orientalls, (Fennlca) XlX, 
10, p. 4 - 6, 1953. 

(8) · Gatteschi says that oı:This institution ls Just like the Holy property (re 
sacre ·ı of Roman law, which could not be disposed of, and whlch bence 
was said to belong to no one.'> A Jurist says that Emphyteusls (perpetual 
rlgt in .=-.ı piece of another's land) is bilateral and onerous, whereas, vakf 
is unilateral and gratuitous. see, alsa (Muslim World IV) . . Gatteschl, op. 
cit. (Real Property Mortgage and Vakf according to Ottoman Law 1869 
Italy, trans. by Edward A. Voh Dyck Alexandra London, 1884. 

; 
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the right of property, belong to the Mosque, but the rents and 
increase of which go to private individuals. (9) 

A. Baiirml claimed that» the arabs_ found in the conquered lands. 
foundotions for the public benefit for Churches, orphanages and poor· 
houses and may have adopted this form for the practice of the charity 
necommended by their religion. (10) 

lt was also reported that the origin of vakf as a family sattıement 
dates back to the time of Prophet Abrahom. (11) 

What·ever might infact hove influen~ its early development, Jslamic 
law regorded vakf as· based upon the Tradition of Prophet Muham­
med, J12l This was of course necessa-ry in order to justity the instiution 
according to the principles of Şeri'a. 

With regai'd to the tradition reloting (13). to the vakf, Hz. Ömer had 
acquired o piece of land in Khaybar, and proceeded to the Prophet and 
sought his counsel, to make the most pious use of it. (whereupon} the 

. Prophet declared, «tie up the substance of the property, ond devote the 
usufruct to human belngs, and it is not to be sold or made the subject 

(9).. iblds, On the third polnt D'Obssen, (ll. p. 544). disagree with Qatteschi 
D. be says that there exi.st no consuetudlnary. Abul 'ala Mardin says that' 
Roman law relating to the charlty there is not any connect!on with 
Islamlc vakf.. ., see iktis-at ve Ticaret Ansiklopedisi, X .. p. 133-3/. 

(10) A. Bajirmi (Süleyman ibn. ömer) Khashıya .aıa ·shar al Khatib-al Ikna, 
ll 1.. 187 - 98, 0911) quoted by Muhammed Zaln, p. 12 .. Whereas M. Zain 
states that Islamic . vakf was establibed in the year of VI. VII. of after 
Hlgra. 

(ll> ibi d. see Judica Encyclopedia, 'endowment'. 

(12) Buhari, Muslim 261/874; Tırmiz, ~79/892: AbU Davud, 275/888; lbn. Maja, 
273/886; Nasa!, 303/915. The f!rst work (Kitab-aı Vakf) whlch was written 
by ·Hilal bin Yahya, who died in 859. It is very valuable work, and 
Khassar İle was an anative o! Basra ın Irak, and it was he wrote a wor 
upon the subject of vakf. He dled in 875, and his book and Hllal were 
contemporary with the SİX BOOK of TRADİTİON. In botb works the vlew 
of Abu Hanife is explalned; Schacht J. ·«Early Poctrlne on Vakh, in Fuat 
KfJprtılü - Armağanı, .p, 443 .-52, İstanbul 1953. · 

03) Buharı, babı-basaya, V. p, 25- 30 ; Tirmizi, babı-vakf, VI. p. 144; Abu Da­
vud, 11. p. 14; Nasai, VI. vasaya, p. 251; Muslim, V. p. 13, (batg,vakO; lbnt 
Maja'a i(babı sadaka); .Müsned, A. İbn. Hanbel, VI, p. 277 tradltion or ha­
dis, 4'60'8; lbid, vır. p. 164 hadi, 5179, 6078, 5948; KitabUl-~'mm; Muvatta, 
İbn Malik, II. p. 195, and, 996- 98; Concern.ing Abu Talha, Kuran, 3/92. In 
short, these· tradltions are approximately the same ın meaning but are 
variants. · 
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of gift or inheritance; devote its produce to your children, your kindred, 
and the poor in the way of God. (14) 

In a tradition of Anas ibn Malik it is said that the Prophet wished to 
purchase ga.rdens from the Bani (beni) Ncilar in order to build a Mosque; 
they refused to tak·e the purchase money however, and gave the land 
for the sake of God (Buhari, vasaya, p. 28, 31. 35). (15) According to Bu­
hari, (vasaya, 17), «A third traditian of Enes bin Malik, concerns o family, 
endowment, in keeping with the pronouncment in Kur'an (sura 3! 85). 

Abu Talha have the Prophet his favourite of ground, the Balruha­
gerden ... where the Prophet used to go to enjoy the shade and drink 
the woter. The Prophet however. gove i.t back to him with the observa~ion 
that he should make it an endowment fc;>r his relatives. Ebu Talho there 
upon gave the gerden as a SADAKA, (charity) for Ubaiy ond Hassan. (16) · 

These traditions maintain that t..he institution of vakf was created in 
the time of th_e Prophet. A. Ali observes that' not only did he (the Prophet) 
decla-re that a provision for on-e's family was the best of alms giving, but 
he encouraged .. . (17) 

Members of his household and his companions to ereete such vokf. 
and himself set an exomple by canseerating certain lands at Khoyber. (18) 
He also gave an example from Buhari (sadaka) that the most excellent 
of Sadaka is that which a man bestows upon his family. (19) 

With reterence to another Tradition of the Prophet as o basis for the 
theory ot vakf charity, o tradition states that «A human - beingsıı deeds 
come to end with his deoth, 'and only three things do ·not pass away from 
the world with him, namely charity which endures forever, ('ılm) knowl­
edge and learning, and his sons who have been brought up as upright 

(14) Buhari, babı vasaya V. p . 24, (supplement of İmaını Kastalani). see i bids 
13, and Mebsut, XII. p. 131; Dara-Kudni, Müsned, p. 503- 9; al-Hidaya, II. 
338, tra nslated by Hamilton, Lahore, 1957. 

(15)Quoted by El. 'Wakf', İbn! Kesir, (AlBidaya , III. 21 5; and, Ikhtiyar, (Al Mu­
suli İbn Mavdud, Egypt, 1951, III. p . 41 - 47. 

(16 ) Buhari, Nasai, and ibids. 
(17 ) Mebsut ; Hidaya,: Bahr a r-Raik, V. p . 187; Fath-ul K adir, II. p. 630. Syed 

A. Ali, p. 192, İbn K emal, Ms. (Süleymaniye, 971/ 7, and F etva of Abu Suud, 
MS. Süleymaniye, 971/7 ; Halebi, Mülteka, II. p , 336; Sidi (Syed) Khalll, 
Maliki law, trans. by Ruxton F. H. London, 191'6. 

(Hl) A. Ali, p. 192, 309. ibids. 
(19) Buhari; Family vakfs played also very considerable role in İslamic society, 

for seven Sadakas of Prophet, see Hassaf, esp. JESHO, ır. p, 250-51, 1959 : 
Suhravardy Al-Mamun, ~The Waqf of Moveables,, in JAS Bengal (1911), 
p , 323-429. 
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c and honest men and hwo continue to pray even after their father has 
:' departed. (20) This precept of giving chority to the poor is the starting 
~;~ poin_t of the tnstitution of th-e vakf, which is found throughout the Musltm 

t
. world. 

· _ The fact is that vakf as established and developed by Muslim- Jurists 
. differs from all other know !ega! establishments. Nevertheless, it is prob: 
r able that ·Muslim Jurists were influenced, by the example of Roman_ law, 
~ which undoubtedly was known to them, (21) but it is obvious that 
f, ·aıongslde certain superficial resemblances there are very considerable 
f.- dlvergenci-es in detall between vakf and ony of those establishments 
.: 
[ which ha<:.! been already mentioned. These characteristic pecularities and 
r· essential dffference give the ınstition of vakf its unlque legal irıdividu­
~' aıtty. (22) 
;·· 

~- ın fact th-e va-kf institution was an lslamic foundation rather than o 
:·_ borrowing from other religious institutions. 
~ 
t ' 
~: J . Schacht observes that «the origin of the institution of vakf cannot 
~- be traced to any single source; i~ is, as Heffening (E/ 'Wakf') and 
'- Santi-llans (Santilla D. lsttuzioni Di Diritto Musulmano, 11.p.412-49 1938 
:· Roma) have seen, the result ot the conbination of several factors and 
; various elements which were immediately fused during the formotive 
;: period of lslamic law. (23) -
f 
, The development of the vakf institution can be followed in the early 
r legal sources. (24} 
: ı • 

• The main sources for these early doctrines are the SIX BOOKS of 
Tradition (Kütübü Sitte); Mudavvna; of ibn Sahnun (d. 240/ 854); The Ki­

; tab ahkam-al Evkaf, by Hilal, d. 245/859; Kitab Ahkam-al Evkat, by Hassaf 
f (d. 240/ 854; Kitab-a/ Siyar al Kebir of Shaybani, (d. 189/805.· and .. The 
,. Kita·b al Umm of Shafi'l (d. 204/ 819}. 

In these authors' works the matter is discussed in det'OiL These texts 
carryus strainght into the formative period of lslamlc Jurisprudence 
concerning the vakf institution. 

(20} Buhari and l.bids . . 
;· (21) see Codlficatioi:ı of Muslim law by Abu Hanife, ed. by Muhammed Hami-
:; . dullah, tn Zeki V. Toğan Armağanı, istanbul, 1955, p . 369- 78. 

!- (22) see Abul ala Ma rdin, and M. Zain, and Muslim World, IV. 
' : (23) «The early doctrine o vakf.~ by Schacht J. 
? (24) ·«The vakf of Moveables, , JASB, p. 323-429, by Suhravardy: El'. 
' . 
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B - Definition of Vakf: 

.Vakf, (pl. Evkaf) or habs, {pl. Husus) means primarily «to detain>ı,:, 
«detention» or to stop, o term which in the language of lslamic ıaw ·. 

signifies the endowment or d·edioation, or consecration of property, ei..·, 
there in express terms or by implication, for any charitoble or pious object · 
or to secure any benefit for human-beigns. The term iflustrating th~ -~ 
mainly religious purpose of an endowment is seeking the pleasure ot GOd : 
(Tokarrubu l i vech i lloh-ı Teolô). {25) Vokf ıreally means, however, the legaı · 

process by which one creates such an endowment, and is synonymous , 
with Tahbis, Tosbil, or Tohrim, and in popular speech it became trans- ;] 
terred to the endowment itself, which is property called Mevkut, Mahbus, -:,.~ 
and Mahrum. {26) , -~ 

C - ~onstitution of a vakf: j 
' 

On the validity of o vakf, Abu Hanife, like the others reters to vakf; ·; 
but deals with it o very incomplete and summary manner it is reported 
of him that ot first he did not admit the legality of a vakf but later, ofter :· 
long delibemtion approved of it; basing hins occeptance on the principle · 
of Islam {ljma'a) . (27) 

At first Abu Yusuf ogreed with Abu Hoı:ıife that o vakf did not become 
binding until after the decree of the Kadı (judge), or unless made by way 
of a testomentary {vasiyya) disposition. «but when Ebu Yusuf» went to 
Medine on the pilgrimage with the Goliph Harun ai-Roşid and sow there 
i·n the neighbourhood the numerous vakf created by the Companions 
(Ashob) of the prophet he abandoned Abu Hanife's opin ion and made o 
qecree declaring the validity of doctrine of vakf. (28) In true founder of 
the vokf wos thus Ebu Yusuf {d. 182/798) . Later Jurists such as Suhra­
verdi, lbn L<emal, Abu Suud have followed the rules of the two disciples, 
and has occepted this decision and they have issued Fetvas {ibn Kemal, 
see. Süleymaniye, yazma (MS) No: 971/7). confirming this view. 

(25) ib!ds, the word vakf itself is derived from the arab!c verb VA KA FA 
which means to restrain, or restrain, or dedicate or to stop et e. 

(26) Dara Kudni, p. 503 - 9, El <<Wakh. ·see for details, MSS.- VİKAYE No: 645; 
and No : 180 {612) Durr al Mukhtar, li Sharhı Tanvtr al-Absar- Kaskef, 
1088/ 11>88, in J. Rylands Library Manchester .. 

(27) Timıiz, <VI. P. 251), is a coııection of the traditions and one of the most 
famous and important of the six tradition Books; and Ikhtiyar, III. p. 41. 

(28) Ijma'ı -Ummet, (law) the general concurrence and agreement in opinlon 
and decusion of the legist or Jurst (QV'). see also, Bahr-ar Raik, chapter 
Vakf : 
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According to Abu Hanife, vakf signifies the dedication of any partic­
ular thing in such a way that the vôkıf's rigiıt in it continues, and advan, 
tages of it to some sharitable purpose, in the manner of o permanent 
loan. (29) 

The Only -exceptions recognized by Abu Hanife were made in favour 
of o Mosque and a testamentary vakf coming into effect by reason of the 
death of the testator, both of /hich he held to be binding in themselves. 
Abu Hanife ·also states that: «the consignment of the vakf to o Mütevelli 
(administrator) is indispensable for 'the validity of an endowı:nent, other­
wise it is not cömplete, and likewise th_e declaration must be confirmed 
by a Kadı's decree. (30). 

For"instance if o person says that «1 have made over this thing or 
property for such and such purposeıı, in that case the vakf without the 
delivery to a Mütevelli is not valid and complete. Therefore, Abu Hanife 
held a · vakf to be revecable by i ts founder unless the declaration had 
been confirmed by o Kadıs decr·ee. (31) 

According to Abu Yusuf merely saying that «1 have made · this 
property vakfı> is sufficient. The proprietary right of the Vôkıf (founder) 
over the property is in this way assigned over to God like the emanci­
·pation of o slave; and in this view Shafi'i, Maliki, and ibn Hanbel all 
agree. (32) Abu Yusuf bases his view on the rule laid down by the Prophet, 
who only declared to Ömer to tie up the property and apply its usufruct 
to human benefit.» and did not make delivery a condition for the validity 
of the endowment. (33) 

So as a principle in the constitution of a vakf (valid vakf), perpetuity 
is necessary condition, but it is not necessary that is should be expressly 
merıtioned at the time of vakf. 

The Legal effect of o vakt foundation produces three d ifferent 
results : Traditions of the Prophet state that «A thing . or property 
endowed cannot be sold inherited or transmitted.» · Therefore, the vakf 
became permanant charity in perpetuity. 

(29) MS. Kitabul V ak/, fo! , 7,; and Hidaya, II. p. 334. Hassaf, p. 110. 
(30) ibids, Hidaye, Hal ebi, and Baillie, CA Digest of Muhammedan law), Lahore, 

1965, p. 357. 
(31) Tyabji, and Trabulusi, İbrahim ibn Musa, Kitabul 'Is' Af li Ahkamil Ev-

ka/, Egypt, 1902, p. 3- 5. · . 
(32) Kitabul Evka/, fol, ı- 5 (the said Ms.); Hidaye, A. Ali, p. 231, İbn. Kemal, 

MS. fol, 147. 
· <33) Buhari, and ibids. İbn. Kemal, in ibids, statements are as follows: In ne! 

vakfe yetim mü bi fii'lil Vakı fı min gayrı teslimin ... 
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According to imam Muhammed «there are tour condftions for the 
validity of a vokf. {34) to consign it to a Mütevelli. to separote it (·from 
the other property of the Vôkıf) -not to reserve for oneself any interest 
from the ineome of the vokf, and to make it perpetual. and that its 
ultimate application should be for the poor. 

Abu Yusuf however, laid down that no such condition is necessary 
The result of this deftnition. as it was accepted substantially by later 
Hanefi Jurists is very significa.nt; and there are essentially here three 
elements {35). 

The first is o) the ownership of Almight in perpetunity and irrevocltty; 
the second is b) the extinction of the founder's right, ond last c) the 

· benefit to mankind. · 

So an essential feature of the vakf charity in thsı Hanefi low is the 
permanence of. lts purpose. and if the beneficiaries are for instance, the 
descendants of the founder, the poor or same other permanent purpose 
must be appointed as subsidiary beneficiaries. (36) 

Basically the difference between Abu Honife and his students imam 
Ebu Yusuf and Muhammed is as follows: According to Abu Hanife. vakf 
is the tying up of the subst~nce of o property" in the ownership of the 
Vôkıf, the founder, so thot, the right"of the owner continues. The possesion 
of vakf thus belongs to the Vôkıf (the founder) . 

On the other hand the argument of imam Yusuf and imam Muham-· 
med is that vakf ıs «the tying up of the substo;10e ·of o thing under the 
ruie of the property of Almighty God», so thot the property ·rlghts of the 
Vô·kıf beccme extinquished. at the moment of his sayirıgıı ı hove made 
over this property for such and such a purpose. (37) 

D -- The Purpose of the Vaxf: 

The main object of the endowment charity is· to bestow it os a 

(34)' see for detalls, Ikhtiyar ; A. Ali; BailHe, Tl:lese are four klnds, conditions 
th at relate to Mevkuf, ·the Vakıf, the Mevkuf 'un aleyh, and the vakf 
itseır .... 

(35) in thls respect. viz on the validlty of deli-very of possesion to a Müteveııı 
on behalf ot the bene!iciaries, İmaını Malik dlffers from Abu Yusuf, but 
agree with İmam Muhammed, and Shi'a, see All, · p. 539 - 40: · 

(36) J. Schacht, An Introduction to Islamic Law, Oxford, 1971. H idaye, chapter 
·vakf, M1llteka, Baill!e, S. w: Fitzgerald Mukammedan Law, an, an abrtd·g­
ment according to lts various school London, 1931, p. 206. 

<37) ibids, see for details Khassat, 
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permanant Sadaka, (Sadaka-ı Cariya}, for the sak-e of God for the public 
weal. Therefore, the purpose of the vakf must be a work pleas ing to God, 
(Takorub-u .lllalloh), as stated in the vorious Traditions, concerning Bani 
No-jjar .(son s ot Nojjar} and the. Cal i ph Oma.r's va k ts. 138} 

The Caliph Omer, having acquired a piece of property (tand) in 
Khayber, asked the Prophet for suggestion os to how he cou ld devota 
this property to a retigious purpose. The Prophet r-eplied that: «Retain 
the thing · (property- tand) itsetf cnd bestow ·its fruits to pious purpose.» 
So the Caliph Omer made it o chority for the needy and for the poor 
among his relotives, to provide money to set fr€e slaves and for enter· 
t-aining tra~elting and guests.· and for the Glory of God. The re would be 
no blame on him who administered it, it he ate out ot it and gave food to 
others. (39) 

In this respect. Ömer Hilmi Efendi soy-s that «to motive of vakf insti· 
tutlan is the desire to approach God and worship Him by the gitt o1 
pro_perty for philanthropic. (Ahkamui-Evkaf, istanb'ul, 1889, p. 7). 

lt is not sufficient that a vokf enqbles the founder to opproach God. 
There must be same advantage resulting to God's creatures. There fore, 
the endowment properties are divided into three classes according to 
the objects for which the property fs made VQkf. (40) 

. There must be some advantoge resulting to God's creatures. Therefore, 
such as Mosques, Tekkes, Medreses, ete. Secondly, properties endowed 
for the public benefit and pessesing a definitely social choracter, ı.e. ins­
titutions li-ke imarets, public Inn, Caravanserais, Hospitols and Guest­
house; Libraries, Wells, bridges, and so on; and thirdly, o vokt with a more 
personel function, for the benefit of his family and offsprin. 

Besides these, religious. social and. customory vokt foundation·s 
many endowment cha·rities were established for the supply of money to 
tlie need; dowries, for orphan girls, erpoyment of thelr debts for impris­
onment debtors; and the payment of fees for the release of penniless 
prisoners. 

Others were founded for the supply of assistanca in kind: for example, 
clo~hes for aged villagers, food and clothing for school-children; while 
others were founded in oid of the ormed forced. (41) _In such o vakf the 

. 
(38) Buhar!, and lblds. 
<39) Buhar!, ömer Hilmi E!endi. and lblds. 
(40) İbids, A. Ali, 275, Ali Haydar Efendi, Ahkamul Evk.at, istanbul, 1824. 
(41) ibids. arıd A. Kunter, Vükıflar Der. p. 110 ~ ıi, quoted also by Gibb. H.R.A. 

Bowen H. Işlamıc Soc1ety and West, · Oxford 1969. s~ 167- 68. 
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element of charity Tasadduk may be pure and Ourba realized since 
according to the Tradition actions depend on intentions, (lnne mel'ômafu 
bin niyôt). Buhari, bab al Niyah. 

In short, the ultimate destinotion of an endowment charity should 
be for an object of piety which is not likely to fail but to exist in perpe­
tuity. (42) 

E - Zekat, Sadaka, Hiba and a Vakf: 

These four religious institutions ought to be distinguished from one 
another. Vakf can sametimes be contused with the three others, Zekat, 
Sadaka, and Hiba. 

Zekat is established by certain injuctions in the Kuran and Traditions 
(in the Hadis) of the Prophet. lt is incumbent upon every person who is 
free, sane an -adult and a Muslim, provided he _be possessed, of sutticient 
property which is termed. (43) 

In the language ot lslamic law a Nisab, (44) and that he has been in 
possession ot the same ·property for the space of one complete yea-r, 
which is known as Havlt .hevelan. Therefore, Zekat is obligatory and one 
of the five reljgious duties as st~ted ~n a Tradition. (Buhari). -

Sadaka i-s on offering or a gift made with the intention of obtaining 
favour in the sight of God. In sadaka, both substance (Ayn) and proceed 
are given, thus giving absolute possession to a second person. In 
discussion m Ftqth (in the islamic law), on financial bases of islam, 
Zekat and Sadaka are used interchangeably. '(45) Sadaka «the term is 

(42) Buhari, and J.N.D. <ı:Recent Development in Shari'a Law, IX,» the Wakf, 
System. M W, 42 (1952) p. 257 - 76. !dem, oı:Waqf-s in East Africa,» in Jour­
nal ot A!rican Law (JAL), III. (1959), p. 153 - 164; ldem, viz, same author, 
oı:The religious Element in Waqf endowment, l) In JRCAS, XXVIII. (1951) 
p. 292- 99. 

(43) the word Zekat literally means to purify, Kuran, 2/43, Hidaye, chapter 
'Zekat. 

(44) Nisab, in the terminology of Islamıc law, the minimum taxable limit is 
referred to as Nisab, (zekat). on this point M. Hamidullah states that 
Zakat, does mean a charity, in the sense of vakf, but lt ls a State-tax 
imposed on Muslim subjects. Non-Musllm are exempted from the Zekat 
which all the Muslim. male or female; young or old, pay. every year at the 
rate of 2,5 %: see The Muslim conduct ot State, p. 110, quoted from MS? 
fol 70, of Sharhı-Kitab al Kharaj of Abu Yusuf (Ms. No: 1'609, Laleli, İs­
tanbul). see also, Zayas G. de Ferishta, The Law and Philoshpy of Zekat 
(the İslamic Social Welfare System) , Damascus, 1960. 

(45) Kuran, tevbe, viziX. 
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, used in a stili wider sense of the purpose of a vakf, which may be 

0 nything not incopatıble with the tenats of Islam. (46) 

Hiba: A hibe ls a gratuitous transf.er of property. (47) lt is defined as 
· the transfer of the right of property in the substance (temlik-al Ayn) by 

one person to <Jnother without any consideration. tn other words a hibe 
is o voluntary gift. tn a hibe, the recipient is a human-being; in a vakf the 
reclpient is the Almighty ·(Allah). 

In hibe the object is to pass the property from one human-being to 
another,· in vakf, the object is to keep the property in 'the custody of the 
the ·Aimighty, for the benefit of mankind. 

f. 
Vakf or Habs in the Muslim legal terminology means: to protect a 

~hlng, or to prevent it from becoming the property of o third person. (48) 

In this s-ense, its substance oonnot be sold. chonged and · inherited. 
but revenues or profit obtained from it is given to stipulated persons or 
.places. for the public use. (49) 

In short. after givlng this very brief explanation of them the basic 
differences between them can be summarized as follows: 

o) In order to pay, a person must be possesed of Nisab, but no such 
condition is necessary. when o vokf is made. 

b) When a person refused to pay Zekat, force .can be used by the 
authorities (nemely by the government) to collect the tax, as the Caliph 
Abu Bekir dld. (50) 

c) Zekat ts not given to the Oonor's children, Whereas vakf can be 
made. in favour of his progenies, or offsprings. 

d) Mustims who possesses Nisab 'Cire responsible for paying Zekat, 
but -non-Muslims are exempted from Zekat. however. non-Muslim can 
make o vakf if they wish. lt can thus be said that gifts, sadaka, zekat 
resemble vakf or bahs in that they are four acts of goodwill and gene­
rosity. The object of o vakf, as well as of others is to obtain the fovour 
of God (Allah). 

(46) Schacht J . An Introduction. and Sidl Khalll, Maliki Law. p. 263. 
(47) S . Khalll, 263, A. All Hidaye, (hibe), El ~Hibu 

. (48) ib1ds, El «Waqb. Buhari. . 
(50) iblds and ·Bayhakl, Sil.nen al-Kubra, Khaydaraba.d, 1344, 1925, quoted by 

M. Hamldullah, chapter tax, p. 167. Turkmanı, IL p. 64-65 (İbn. turkmanl, 
Jawahır al Naqı, 2 vols. Haydarabad d. 745/1343. 
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ÖZET 

Vakıf müessesesi, tarihi, dini, hukuki, sosyal ve kültürel bakimdan 
önemli bir kuruiuştur. Menşei hakkmda çeşitli görüşler vardtr. Biz bu ma­
kalemizde, vakfm oriiinalitesini, Romalllara bağlayan veya Bizans'tan 
altnmiŞtir diife, bu kuruluş, Hiristiyaniardan islam'a geçmiştir, görüşleri 
üzerinde durarak, konuya bilimsel bir aç1klik getirmeye; Aynca, vakfm 
tarif ve kuruluşu, amac ve gayesini, bu arada zekat, sadaka, hibe gibi di­
ni kuruluşlarla aralarmdaki farki belirtmeye çalişacağiz. 

Hülasa, burada şunu belirtelim ki, vakif hay1r kuruluşu olarak diğer 
dinlerde de var ise de, islami vakfm, tamamen islam'm hay!f-hasenat an­
laylştndan ,ve sosyal dayamşma esprisinden kaynakland1ğm1, bu Mües­
sese'nin yinli ls!am'm kendine özgü, düşünce ve ·sadakayl - Cariye felse­
fesinden doğmuş olduğu · kanaatine varmqk mümkündür. Kaynaklanmtz 
bunu amirdir:. 


