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% o4 Guardianship 433 .
ke £
4 »; ,:; prevent him from applying to the Court under the Guardians and
i & o Wards Act, that he may be appointed or declared a guardian under
o & =1 the Act, He is not bound to wait until his lagal titie or_fitness to act as
b . ? ‘*;:‘* guardian is disputsd by another person. The application for the appoing-
ol CHAPTER XVHi ‘ b o ment of a guardian may be made not only by a person desirous of
rgé ‘ He % being(a) or claiming to be, the guardian of the minor, but also by any
o 0, i relative or friend of the minor. and in some cases by the Collector.(S. 8 of
,:1 G“ARIﬁNSHlP OF PEES@% :) % the Act) It should be in the form presgribed by Section 10 of the Act,
s o -1 &nd no ordsr should be made unless notice of the application is given to
li ANB PR“PERTY e ‘{:’* persen interested in the minor. (S. 77 of the Act),
G h B -
< — NT OF GUARDIANSHIP . : 339. Power of Court to make order as to guardian-
- A. APPOiNTMF ) cminor’ means wJ% :E ship: When the Court is satisfied that it is for the v?elfare of a
o 337. Age of majority : In this Chafpn_ar,ht min e 5 & minor that an order should be made (1) appointing a guardian
«=  a person who has not completed the age of eighteen years. o ﬁ of his person or property, or both, or (2) deciaring a person t0
=N See the Majority Act, 1X of 1875, Section 3, and the Guardians and [ﬁ & be such guardian, the Court may make an order accordingly.
"1 Wards Act, VIl of 1890, Section 4, cl. (1). 8 o Guardians and Wards Act, 1890, Section 7.
‘ Age of majority under the Islamic Law: According to the ‘, i During gurdianship proceedings Court exercises parental jurisdiction
"1 islamic Law, the majority of a male or femals terminates wht_an he or she e #4  under Section 25, Guardian and Wards Act. Technicalities of pleadings
‘I attains puberty. Among the Hanﬁﬂs and Ghedsmtahsé Fnudbigrntvdij%rﬁf\;lm:g 8 o or sirict formalities need nct be enforced. (4)
letion of the fifteenth year. nder ¢ ; il Ju ; H ; ‘
((jg t:i;e (r:r(\)i?:grity ceases on the completion of the eighteenth year, uniess a # ) GUEL?::;’;?Z'%;%Z“A%’; C{‘ggé‘aﬂggrg?ﬂ"e f‘tii’yilsr(‘:l}f Snuo': aL;”deé S:C“g“ 2|5
- 3) erty or both of the minor has been or shail e % v AcL, g himse; ge. ramily
guardian of ;he ?9'302 or prop hays atiained the age of eighteen years, or % 4 Court, such misdescription or non-description did not affect his jurisdic-
inted before the minor ] ! b K3 i
lt:‘l:eap:)omert\,' of the minor is under the superintendence of a Courtof iy 3 tion. (¢) . . . .
w 3 p‘n which case the age of majority is prolonged untii the minof . |5 s Also when Senior Civil Judge (Judge, Family Court) hearing and
ards, | { ty-one years. Y 1 trying suit under Section 25, Guardians and Wards Act, procedure adopt-
has completed the age of twenty Y . : e €1 ed would be under the Guardians and Wards Act, 1890. Order made or
Under the Istamic Law any persan who has attained puberty is en- & 44 refusal to make order for return of a ward to custody of his guardian is
titled to act in all matters affecting his or her status or his or her property. : M

appealable to High Court under Section 47(c) of the same Act. ()
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But that law has been materially aitered by the indian Majority Act, a?]d i“ @
-z the only matters in which a MUSIilmeIS n(g\)/vde;\vsélreda:‘% a(%t’ odr:va:)t:sé?ln?ntaﬁ- b :E ‘ 340, _Matters to be cqn§idered by Qourt in appqint-
.+ age of fifteen yle_ars airso(rzt) n;g:{t?r?ués a4 the'completion 1 least of »‘-'}? ‘%‘ mg'guardnan : (D) In appointing to dec{anng the gpardlan of
l other ma"ers;s HSU;?:“ the,\’; the Court has power to appoint a guardian of 5 & a minor, the Court shall, subject to the provisions of this section,
[ ?,‘;gh;f:fs';:e; p;roperty or both under the Guardians and Wards Act. ; 4%‘“; be guided by what consistently vyith the law to which the
| The M'ajoritv Act (9 of 1875) and the Guardians and Wards Act (8 of ? £ minor is subjecF appears on the circumstances to be for the
1 41890) apply becausz of the provisions of Section 2 of the West Pakistan X & welfare of the minaor.
< Muslim Personal Law (Shariat) Application Act, 1962 (5 of 1962).(a) H 5& c . .
- L . ; PY i 2 A {2) In considering what will be for the welfare of the minar.
338. Application for appointment of guardian : All | the Court shall have regard to the age, sex and religion of the
i applications for the appointment. of a g’uc?rdlaré Oft‘:here;sglr;:; e 1 minor, the character and capacity of the proposed guardian and
© property or both of a minor are to be made under the Guar £ < his nearness of kin to the minor, the wishes, if any, of a deceas-
i and Wards Act, 1890, ‘ ) o % ed parent, and any existing or previous relations of the propos-
Any person who is entitled to be a guardian by the Islamic Law may i, #  ed guardian with the miner or his property.
T act as such without any previous order of the Court. But there is nothing i oo
e _ _ %l (8 in re: Lovejoy Patell ; (1943) 2 Cal. 554 ; ('44) A C 433.
sy L g e e . Manammad Amin 16 LD 1962 (F W) L S &) Juma Knan v. Gul Ferosha ; P L D 1972 Pesh 1.
Kar. 442'; 445, L8 {¢) Juma Khan v. Gul Ferosha : P L D 1972 Pesh. 1.
432 e {¢) Juma Khan v. Gul Ferosha ; PL D 1972 Pesh. 1.
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222 | Dr.-Ahmet GUNES EKEV AKADEMI DERGISI
vagtifi yorumu vakaya uygun degildir. Zaten boyle bir siyaset uyguladigini varsaymak
higbir zaman Peygamberimizin sahsiyetiyle de getirdigi

" Bu anlamda Hz. Peygamberin bidayeti ile nihayeti arasinda fark olmadigini rahatlikla
sdyleyebiliriz. Clinkli veda hutbesindeki su ifadeler ayn: diisiinceyi destekler mahiyette-
dir. “Ey insaplar! Bugiinleriniz nasil mukaddes bir giin ise, bu aylariniz nasil mukaddes
bir ay ise, bu sehriniz {(Mekke) nasil mukaddes bir gehir ise, canlannmz, mallarniz, namus-
lanniz da 8yle mukaddestir, her tiirlit tecaviizden korunmustur.”” Hitabim “ey insanlar”
diye baglamas, 1lgili hitklimlerin inanan-inanmayan herkese samil oldugunu gosterir™.

Sonug
Medine vesikasi birgok bilim dabins farkls agilardan ilgilendirmekiedir. Tabit olarak
"bilim dallarina gore vesika hakkinda gesitli yorumlar yapilmaktadir. Medine vesikast ta-
rih ve fikih metinlerinde “muvadaa / antlagma” ifadesiyle zikredilir. Hatta fikih kitap-
larmin siyer bblimiinde déru’l-muvadaa / antlagmali {ilke kavram: kullandic™ ve zimmet
sozlesmesinden farkli oldugu Szellikle belirtilir™. Vesikamin anayasa olarak nitelenrmesin-
de ise hakimiyet unsurunun bulunmadig: g6z ardi edilemez™,

" Medine vesikasimin zimmet hukukunda referans olarak kullandmayis: tamamen fikih

' sistematigiyle alakalidir. Elbette bu tespit vesikanin Snemsizligini ima etmez. Zaten fikih

kitaplarinda Peygamberimizin ehli kitapla yaptig: antlagmalarin Miisliimanlara &rmek ol-

duju belirtilir. Hatta Serahsf kendi zamanina kadar nygulamanin boyle olageldigini ifade

_eder”, Bu anlamda Medine vesikasiin Yahudi kabilelerin farkli zamanlarda antlasmaya

muhalif diismanca davraniglan sonucu tarih olarak hitkmiinii tamamladig: sdylense bile
elbette teorik olarak da hitkmiinll tamamladig anlamina gelmez.

Medine vcsikasmm ruhu farkls inangtan ve 1rktan insanlarla savagsiz barig icerisinde
bir arada yagama, sosyal mitnasebetlerde haymhahligs ve tyi davranigi esas alma, i¢ ve dis
gitvenligin saglanmasinda igbirlifi yapma seklinde Szetlenebilir. Bu ruh iletigim aracla-
Ham dinyay ktiglilttiigli, bliylik olgekli niifus hareketlerinin gergeklestifi ve sinirlarin
eski degerini kaybettigi gliniimtiz diinyasinda daha da 6nem kazanir. Elbette erﬁperyalist
eylemleri ve diigmanca davraniglan istisna etmek elzemdir,

71) Buhad, Diyat, 6; Miistim, Kasame, 25.
72) Geni bilgi i¢in bkz. Sener, Mehmet, “Veda Hutbesi'nin Insan Haklan Y&ntinden Kisaca Tahlili”

Dogu'da ve Bati'da Insan Hoklar:, Ankara 1996, s. 125-130; Eskicioslu O i
Acisindan Hukuk ve Insan Haklary, 1zmir 1996, 5. 255 vd. i Do, fslam Huk

- 73) Safif, IV, 18L.
" 74) Seybant, V, 112.
75) Seybani, V, 12 _

76) Bkz. Abdiimamoglu, Kadir, “Modem Anayasa Hukuku zi&glsmdan Medi ‘ Vesikasr”. Bilei .
mer, Kis-1994/5, 5. 38 vé.; Eskicioglu, 5. 232 vd. : ine Vesikasy”, Bilgl ve Hik-

77) Serahsi, Muhammed b. Ahmed, Serhu Kitabi’s-Siyeri’l-Kebir, Beyrut 1997, V, 3.
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UKUKUNDA TEMSIL KAVRAMI VE
EKALET -TEMSIL ILISKISI

ISLAM

Murtaza KOSE (*)

Ozet

Bu caligmamuz Islam hukuky agisindan temsil kavrami ve temsil vekdlet konusu konusunu
incelemektedir. Temsil insanoFlunun gegmis dénemlerinden beri birgok alanda ihtiyag duydu-
Fu bir milessesedir. Temsilin en yaygin olam akdi temsil olan vekdlettir. Bunun yaninda veld-
vet, vesdyet ve kayyumluk milesseseleri de birer temsil iglemidir. Islam Hukuku eskiden beri
temsil islemini tammaktadir. Bu kaynaklarda temsil igleminin en Gnemli cegidi olan vekdler
kamu ve dzel hukuk alanda daha fazla one gikmugtir. Temsil ile vekdlet arasinda ¢ogu zaman
bir i¢ iligki oldufundan dolay: nazariyatta temsil ile vekdler arasinda net bir ayinma gidil-
memigtr.

Islam hukuku esas itibariyle yabancu birinin yetkisiz olarak temsilini bir bor¢ kaynag say-
maz. Fakat hukuki bir islemde asil, yetkisiz temsilde bulunan kimsenin yaptigi islemi gegerli
sayabilir. Yetkisiz temsilcinin yapugi muamele mevkuf bir islem olarak adlanduriir. Ibadeite
temsil mali olan dini vecibelerde kabul edildigi halde bedeni olaniarda kabul edilmez. Vekalet
konusuna fukaha tarafindan delil olarak gisterilen nasslar Islam hukukunda temsil igleminin
giiniimiiz boyutuyla belki de daha fakli boyutta ele alinmast ve teori geligtirme imkdmn: ve-
recektir.

Anahtar Kelimeler: [slam Hukuku, vekdlet, temsil, milvekkil, akid, hukuki muamele, tem-
stleinin yetkisi, veli, vasi.

[4

/

The Representation Concept in Islamic Law and the Concern of Proxy-
the Representalion
Absiract

In this article, we will investigate the The Representation Concept in Islamic Law and
The Concern of Proxy-The Representation from poins of Islamic Law. The representation is
institution that human beign has been applied since time immemorial. The representation in
law, is the relationship that exists when two persons agree thai one is iv act on behalf of the
other and be subject 10 the latter’s control. The first person, for whom another acts, is called a
principal; the second person, who acts for the first person is called a representative.

The unauthorized agency Islamic law does not on principle recognize unauthorized
agency of a siranger as a source of obligation, but the principal can approve the act of an
unauthorized agent and there by make it valid. Proxy in worship is admitted in religious duties
concerning property, but not in those concerning the person.

The evidences that Islamic lawyers have been attested in concerning proxy will differenet
means of evidence in the representation

‘ Key Words: Islamic law, representation, represemative, principal person, proxy,
representetive’s authority unlimited mandate, the legal guardian, contract, the guardian
appointed by testament.
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*) Yrd, Dog. Dr,, Atatiirk Universitesi [lahiyat Fakitltesi Islam Hukuku Anabilim Dalt Ogretim Uyesi.
(e-Posta: murtazakose@hotmail.com)
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SAHSIYET TERBIYESINDE DINI KULTURUN ROLU

Dog¢. Dr. Neda ARMANER

Din hem bireyi hem de toplumlan etkileyen bir kurumdur. Fakat
bu etki gok karmasik bir biitiin i¢inde oldugundan bagh basma soyut-
lanamaz. Biyolojik kogullar yaminda yasamin ekonomik, sosyal, siya-
sal hatta fizik ortam birbiri igine ge¢mis haldedir.

Psikolojik sahsiyet, yeni deyimiyle kigilik (Fr.personnalité, Ing. per-
sonality) sdzciigii ferdiyeti agan bir anlam tagir. Bu sézciigiin Latince
“persona’” kékiinden geldigi bilinir. Bu da eski Yunan ve Roma tiyat-
rolarinda yiize takilan maskenin ifadesi anlamindadir. Su halde gahsi-
yet, baslangigta insamn kendisinden ¢ok yapma (sun’i) goriiniigiinii, da-
ha da ileri olarak, aldatic: bir gériiniimiinii ifade ediyordu. Bu ikilik gah-
siyet anlayiginda kendini gostermektedir. Bazilarina gore gahsiyet, bas-
kalarina gosterilen ya da gosterilmek istenilen yiizdiir. Bazilarma gore
ise, dig goriiniigiin altindaki insamn asil benligi, 6ziidiir. Belki de bu iki-
lik gahsiyetin ta kendisidir. $ahsiyette bir yandan temelli biyolojik olan
kalitimla ilgili i¢ yapimuz; giidiiler, organizmaya en yakin olan diirtii-
ler vardir. Diger yanda da bireyi durmadan etkileyen sosyo-kiiltiirel,
sosyo-ckonomik giigler. Igte bu ikiligin uyumlu bir biitiinliik gosterme-
siyle sahsiyet olugur. Sahsiyeti belirleyen ifadeler, kiginin tiim aksi-
yonlarninda gériiniim kazanir. Bunun i¢in psikologlarca gahsiyet, bire-
yin davramslanimn biitiinii olarak degerlendirilir. Boylece sahsiyet pat-
ternlegmig bir davramslar sistemidir derken davrangt meydana getiren
biyolejik ve motivasyonel faktérlerle cevre faktoriiniin temelde bu sis-
temi var ettigini diisiiniiriiz.

Insanlar arasindaki motivasyonel farklanin genellikle zeka, kabili-
yet ve kuvvet farklar1 oldugu muhakkaktir. Bunlar, bir kimsenin yapa-
cagl davramslara, hayat1 boyunca 8grenecegi seylere ve nihayet gahsi-
yetine etkide bulunurlar. Kuvvetli ve zeki bir gocugun sahslar aras
iliskide edinecegi tecriibe, zayif ve aptal olaninkinden farklidir. Bunun
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ibadah and Muslim Personality

Prof. Ismail Faruqi

No system of ibadah in any religion has ever come anywhere
close to the ibadah of islam. None has succeeded as did the

ibadat of Islam. None has

fitted the purposes of its religion

and ideology as did the ibadah of islam. That is why no sysiem

has ever lasted as long,
consistently and identically o
Why? Becauseitis from Allah

- work is perfect.

In ali the religions of the world,
ibadah or worship means a ritual
consisting of legomena (ie.
things thought or recited) and
romena (things done or acted)
performed by man, more often
regularly rather than at random,
by which man adores,, thanks or
petitions God or ultimate reality.
According to this definition,
ibadah in Islam refers to the “five
pillars™, viz. a/ Shahadah, af Salat,
al Zakat, al Siyam and al-Hajj.

There is yet another mearing to

Y ibadsh in Islam. This meaning,
' however, is unique, and it is

found omnly in Islam. Ibadah

| meanrsany and all actions entered
into for the sake of God, and

tubfitment of the general imper-

| ative of Isiam regarding human
life on earth. This general imper-
{ ative flows from the essence of

religious experience in lslam.
Briefly expressed, this essence is
Tawhid. the affirmation that "No

' God is God but God " or La Haha

illa Allah. In both, its metaphy-
sical sense—which regards Allah
ta'ala as the ultimate cause of all
events, the ultimate source of all

" beings, the eternal Creator, andin

its axiologtcal sense — which
regards Allah ta'ala as the ulti-
mate end of all ends, that which

| makes all good good, the Master

and Judge, the affirmation of
tawhid implies that God is indeed
the determinant of man's whole

and none has been as universalty and
bserved as the iabadah of Islam.
ta'ala, the Perfect, whose every

tife. Man's reason to be, the
meaming and purpose of his
exstence is to serve God; i.e. to
fulfil His wil. The divine will,
immutable and ubiquitous in
space and time, consists of pat-
terns, or sunan, which are em-
bedded in the world of natur
(which are, hence, always, ful-
filled with the necessity of natural
faws), and of laws or command-
ments, awamir or shari’ah, which
are revealed for man to fulfil de-
liberately and in freedom. The
human situation is indeed exactly
as Allah ta’ata has described itin
His Holy Book "'/ have not created
jingr and mankind but to serve
Me.”

The comtent of this service,
Istarn teaches, is to affirm life, to
live it to the full, to procreate, 10
learn, to. grow, to have and to
enjoy, as well as to do 30 in
loyaity to God, in justice, in
charity, in concern and respon-
sibility, in individual personal life
as well as in family and society.
That is why the Hadith has told us
that "'a day of learning is better
than the ibadah (in the first
sense) of 60 years”; that pursuit
of livelihood for oneself and one’s
family is ibadah, that jihad bil Mal
(spending of one's substance)
and il Nafs (laying down of
one’s life) is ibadah; thatevery act
of self-exertion in the cause of
God is ibadah.

Obviously, in this set%®
ibadah is the very business !
substance of life, its sustendic”
and promotion, as well as e
building of society, of social st
tutions, of culture and ettt
sation. What role does it
ibadah play in the developta!!'
of the Islamic personality? .
This ibadah (in the set!!!"!
more general sense of fulf”‘“’y""’
one’s raison d'etre) makes #! '
seeker "a man of tawhid,” 4 LA
with a distinct personality 5
tawhidi man is a man posseasty
enchanted. Every movemetil ¢
his wakefulness is filled with 7
presence of God. the it
cause and purpose. He """
God's work in every thing t"!
ar happens around him. 11 hi
mind, subhana Alfah, Ma '
Alfah, Al Hamdu Lillah, la 11" ,
wa la quwwata ifla billati [
liliahi wa inna ilaihi rafiutt 1"
erberate through his mind ! "y
stantly. His heartisalways v
by the desire for the good; TR "' ‘
good, is itself the desire ot +""
mand of God. So that i !
desiring, emoting and foutii |
judging and expressing, "‘*”f’
againistheonlydetermmaﬂ‘ Hh
difference that this fixati"' =
possesion by God makes g
the person affected by it ' !
person with a cause, 2 et i
greater than himself at
others, greater than hie
world and indeed the
worlds. This makes him H*"" -
sarily an idealist in the bs! LA
of the term, a man of grav!!Y
sertousness, of commitniattt
man for whom no act is fwt!
azard and every action atied 1
action counts.
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