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Responsibility of the State for the Protection of Endowments

in the Law of Companies in line with a number of countries which have
preceded us in this field.

* Specialized consulting centres should be licensed in the field of
endowments and their missions facilitated in order to contribute in the
development and protection of endowments and provide relevant
studies and research.

All praise belongs to Allah by whose blesses good things are made
perfect.
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Al-Adl (58) //[,34, ﬂ.‘ygﬂ( s, [Yi~/$O
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A Refereed Study

Juristic Categorisation of
Taqaabudh (Taking Possession) in
Contemporary Banking
Transactions

Dr. Hishaam ibn Abdul-Malik Aal Ash-~Sheikh”

* Assistant Professor at the Department of Comparative Jurisprudence, the Higher
Judicial Institute, Imam Muhammad ibn Saudi Islamic University, Riyadh, Saudi
Axabia.
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Humor in der arabischen Kultur

Humor in Arabic Culture

Qabd (Beklommenheit) und bast (Gelostheit)
als Grundeinstellungen islamischer Mystik

Herausgegeben von / Edited by von

Bernd Radtk
Georges Tamer erne Facte

Als ich die Einladung zu diesem Symposium erhielt, fiel mir zuerst —
selbstverstandlich, wie kénnte es anders sein ~ nur Unsinn ein: Das ist
nidmlich ein Gedicht von Christian Morgenstern, {iberschrieben:

Schicksal:

Die Wolke Zickzackzunge spricht

Ich bringe Dir, mein Hammel Licht.

Der Hammel, der im Stalle stand,
Ward links und hinten schwarz gebrannt.

Sein Leben griibelt er seitdem:
Warum ihm dies geschah von wem.!

P A )

Von wem mir diese Einladung ward, das weif8 ich ja, warum, nun, dar-
{iber griibele ich besser nicht weiter.

Thrkiye Diyanet Vakéy - v
Islam Arastinnalann Megisel

Aber, um doch etwas weiterzugehen: Was mache ich mit diesem,

Kintiphanesi . dem damit verbundenen Wunsch, eine Rede zu halten tber Humor in

Dem. Na; Q_ 3 { 8 § 5 der arabischen Kultur, zumal in der islamischen Mystik? Denn, wie ich

$97.7 , zu sagen pflege, denke ich an die arabische Welt, so vergehen mir im

. - Allgemeinen der Humor und das Lachen. Das mdchte jedoch fiirs All-

HUM. A - gemeine nicht stimmen, wie wir noch sehen werden ~ wie ja auch vo-
rauszusehen. '

Tos. No:

Was nun aber die islamische Mystik angeht, so fiel mir spontan
nichts ein, nichts, was mit Humor und Lachen auch nur entfernt in
Verbindung gebracht werden kénnte. Denn das ist eine finstere Welt,
eine diistere Welt, eine Welt des Weinens, in der man seine Augen ver-
flucht, dass sie keine Tranen mehr hergeben,? und Lachen verflucht
wird. Freude an der Welt ist verboten, allein Freude an Gott ist befoh-

A ool
Walter de Gruyter - Berlin - New York '
1  Christian Morgenstern, Gesammelte Werke (Miinchen 1989), 5. 289.

o>
S ,g“ 2 Tbn Abid-Dunya, ar-Rigga wa-I-bukd, Ed. Muhammad Hayr Ramadan Yisuf (Beirut
z 1996), S. 149fF. g
| Ui -3 £

o

qu st
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1 MUSTAFA KISBET, Islam Hukukuna gore satim akdinde malin kabz ve teslimi, Uludag Universitesi,
Doktora, 2010
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ACCEPTANCE (QABUL) AND TAKING
POSSESSION (Q4ABD) OF HIBAH UNDER
ISLAMIC LAW AND THE DECISION OF
THE SYARIAH COURTS IN MALAYSIA'

Badruddin Hj Ibrahim®

ABSTRACT

One of the important components in the creation of

contract in Islamic law, apart from the contracting

Cn parties (‘aqidan) and subject matter of contract

\T 700 (mahal al-‘aqd), is formation (sighah). It consists of
two essential elements i.e. offer (1jab) and acceptance
(qabiil). The absence of formation will render the
contract invalid and imperfect. Nevertheless, in the
case of hibah as it is a kind of contract of charity
(tabarru®), the issue arises as to whether the element
of acceptance is required in order to constitute a
valid hibah. Added to this is the issue of whether hibah
is completed and ownership of property transferred
to the recipient as is the case with other types of
contract when all of the above three components of

This paper was originally presented at International Seminar on
Comparative Law 2008, organized by Islamic Science University of
Malaysia, Putra Jaya, Malaysia, 18-19 November 2008. It was funded
by Research Management Centre, International Islamic University
Malaysia.

2 Assistant Professor, Ahmad Ibrahim Kulliyyah of Laws, International
Istamic University Malaysia.



Brigitte MARINO

L’ETUDE DES SUCCESSIONS A TRAVERS
DIVERS TYPES D’ACTES JURIDIQUES

-

lqabd)’

v
“(

(mugdsama, ibra dimma,

s
g

Le cas de la famille Bakrt Siddigr 8 Damas au xXvi© siecle

INTRODUCTION

i les inventaires aprés déces constituent la source la plus souvent utilisée
pour 1’étude des héritages, il en est d’autres, moins fréquentes mais tout
aussi intéressantes, qui permettent également d’appréhender les succes-
sions des défunts, a travers le partage (muqgasama) de certains biens, les
déclarations de quittance (ibrad’ dimma) vis-d-vis des autres héritiers. ou la
perception (qabd) par un ayant droit de la part d héritage qui lui est due.

Il sera ici question de queiques documents de ce type concernant des
personnages appartenant & une importante famille damasceéne, la famille
Bakrt Siddigi'. Ces documents présentent un aspect particulier des sue-
cessions de ces personnages; les autres biens qgu’ils possédaient (vais-
selle, ustensiles de cuisine, vétements, ameublement, bijoux, livres,
dettes, créances, etc.) ont dii faire I’objet d’un inventaire apres lcur déces.
Deux de ces documents présentent un intérét incontestable en raison des
précisions qu’ils apportent et des individus qu’ils concernent. Ahmad b.
Kamail al-Din al-Bakri al-Siddigi (1042-1116/1632-1704) et son fils
As‘ad b. Ahmad al-BakiT al-Siddigr (1063-1128/1653-1716). Le fils de ce
dernier, Muhammad Sa‘di b. As‘ad al-BaktT al-Siddigt (m. avant I8 di

Brigitte Marino est pensionnaire & I'Institut frangais d'Etudes arahes de Damas. BP 3134,
Damas, Syrie.

! Les membres de cette famnille sont, selon les sources ou les époques, désignés par le
nom al-BakiT et/ou al-Siddigt.

Turcica, 32, 2000, pp. 145-167
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The Kabaids arrived in their habitat in the x3th
century from their original homeland further to the
west, after the Alans had been weakened by Mongol
invasions, and after the collapse of the Golden Horde
they began to play a leading role in the history of
the Caucasus. In the 16th century Kabard princes
maintained friendly relations with the rulers of Mos-
cow. The second wife of Ivan 1V was a Kabard prin-
cess, Marie, daughter of Temriik. In the 17th century
the Kabards led the coalition of Caucasian peoples
against the Kalmuks. Because of the dominating role
they played in the Central Caucasus and their loca-
tion near the Daryal pass, they were the first to come
under Russian control in the 19th century, accepting
it without any strong resistance. At the time of the
Russian conquest a number of Kabards settled be-
tween the upper Kuban and the Zelenchuk and were
called Fugitive Kabards. After 1864, some Kabards,
mostly of the fugitive group, emigrated into the
Ottoman Empire.

Sunni Islam of the Hanafi madhhab was introduced
in-the second half of the 16th century by the Crimean
Tatars, in competition with Christianity. They were
completely islamized by the end of the 17th century.

The traditional Kabard economy consisted of herse-
breeding, agriculture, horticulture, apiculture and
home: industry. Traditional Kabard society had a
complex structure which consisted of eleven classes
grouped in two main divisions: the noblemen, or the
free group, and the pshatls, or the non-free group.
At the head of society were the princes (psho), among
whom the wdli was the chief of the Kabard people.
They were followed by the nobles (uork, or uorkkh).

These in turn were subdivided into four classes ac--

cording to the rights and obligations which bound
them to the princes. The nobles were followed by the
free peasants (tfokkot!). The non-free group consisted
of the azat {freed peasants who were bound by some
servitude to their former masters); og (serfs); loga-
naput (between og and slaves); unaut (slaves).

In the 1g9th century attempts were made by K.
AtaZukin to create a literary language, and in 1865
be published a Kabard alphabet based on the Cyrillic
script. However, Kabard did not attain the status of
a literary language until 1924. The speech of the
Great Kabarda was used as the basis of the literary
language, and this language is used officially in the
Kabardo-Balkar A.S.S.R. and the Karatay-Cerkes
A.R. The first newspaper in the Kabard language was
published in 1924 under the title Kara Khalk. Accord-
ing to the Letopis® periodifeskikh izdanij S.S.S.R.
there were in 1960 two Kabard newspapers and two
magazines.

The Kabards were first organized into ?,‘ae Kabard
Autonomous Region on 1 September 1921. On
16 January 1922 they were joined with the national
district of Balkar, which on 5 December 1936 became
the Kabardo-Balkar Autonomous Region. In 1944 the
Kabard Autonomous Soviet Socialist Republic was
announced, which further changed into the Kabardo-
Balkar Autonomous Soviet Socialist Republic on
9 February 1957. The territory of the Republic
occupies 12,400 sq. km. In 1959 there were 420,115
people in the A.S.S.R. Of these 45 % were Kabards,
8.1 %, were Balkars, 38.7 % Russians, and the rest
other groups of Caucasians.

Bibliography: B. Geiger, T. Halasi-Kun,

A. Kuipers and K. Menges, Peoples and languages

of the Caucasus, The Hague 1958; Istoriya Ka-

bardino-Balkarskoya A.S.S.R., Moscow 1967

Kabardiskaya A.S.S.R., Nalchik 1446: B. Kalnd-
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kav, Oferki revolutsionnogo dviteniya v Kabarde, | completion {tamdm, luztim) of these contracts, is

Nalchik 1946; A. Kuipers, Introduction to Mor-
pheme and phoneme in Kabardian, The Hague 1960;
Sh. B. Nogmov, Istoriya Adigeyskogo Naroda
Sostavlennaya po predaniyam Kabardinisey, sth
ed., Nalchik 1952; Shornik Slatey po Istorii Kabar-
dy, 1-2, Nalchik 1957; see also BESKESEK-ABAZA,
CERKES, and AL-KABK. (HCLYA SaninodrLu)

HusavyN AL-TAMGRUTI AL-DAR AL-Raxxi (from al-
Rakka {g.v.}, his native town), a very famous Moroc-
can saint. Born in the zdwiys of Sayyid al-Nis as
it was called {from the name of the Prophet), the
founder of which was Abii Ishak al-Ansari, known
under the name of Sayyidf Ibrihim al-Hadjdj, be grew
up there in prayer and asceticism. Accompanied by
the son of this latter, Ahmad, he went to the dwiys
of Tamgrat, founded by Abi Hafs, “‘Umar b. Abhmad
al-Ansirf, in Ramadin 983/Dec.-Jan. 1575-76, and
settled there until his death on Friday 12 Djumada
11 1045/23 Nov. 1635. He was buried in the place
since called rawdat al-ashyikh, on the Sidiilmasa
road. His fame had attracted many disciples, whom
he initiated into the dhiks shadhili and who acquired
some fame, such as the aforementioned Ahmad b.

sayn Ibn Nigir al-Dar‘l. The teaching of the tarika,
which he had received from Abu 'l-“Abbas Ahmad b.
¢AH al- Hadidjagdj al)-Dar*i, derived from Abu *I-“Abbas
Apmad Zarriik, whose teaching was transmitted by
Abu °'I-Kasim al-Ghizi, “All b. “Abd Alldh al-Sidjil-
misi and ‘Ali b. Yisuf al-Raghidi.
Bibliography: E. Lévi-Provencal, Chorfa,
315 and n. 4; lfrini, Safrra, 70; Kadirl, Nashr,
1, 169; idem, Iltikds, fol. 14v; idem, al-Nashr
al-kabir, i, fol. 8rv; Nasiri, Tal‘at al-mushtari, i,
128-36 and passim; Makki Nasiri, Durar (after al-
Hashtiki, Indrat al-basa’r and Tal‘al al-di‘a);
Husayn Ibn Nisir al-Dar, Fahrasa; Yisi, Muhd-
dardt, in fine. {M. LAKHDAR}
—KABBAN [see nizin].
KABD (a.), verbal noun meaning *“seizure”,
“'erasping”, “contraction’, ‘abstention”, etc., and
used in the special vocabulary of various disciplines.
__i=In fikh the word signifies taking possession
of, handing over. In Miliki law hiydza is more
frequently used. Tasallum is also employed to
mean the act of handing over. Taking possession
is accomplished by the material transfer of the thing
when movable goods are involved; by occupation
when it is a question of real estate, but also symboli-
cally by the handing over of the keys or title deeds
of the property. Kabd only has a subsidiary role to
play in the sale, since fikk, from the very beginning
and in all its versions, recognized that the ownership
of the thing which has been sold, when a definite
object is involved, is transferred immediately by the
agreement of the parties, before any formal transfer.
The part played by the kabd in the matter of gifts
{kiba), loan (kard), commodate {‘ariyya) and security
{rahn), is a subject of dispute amongst the legal
schools. The Milikis excepted, most authors teach
that the agreement of the parties on which these
contracts are founded does not carry with it any
legal obligation on the part of the one who gave the
undertaking, nor any absolute right on the part of the
beneficiary. The former cannot be forced to hand
over the thing he has promised, nor can the latter

demand its transfer, kabd. These eontracts are
“efficacious’, therefore, only on the basis of the
kabd, freely agreed. The formula of the-classical
authors, according to which kabd is useful for the

@L-KABBAB, ARG MUHAMMAD-SAse—Aitin-B.-

Ibrihim and the two brothers Mubammad and Hu- .
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